Supreme Judicial Court for the Commonwealth

Full Court: SJC-12674

Filed: 8/29/2019 6:22 PM

Supreme Judicial Court
FOR THE COMMONWEALTH OF MASSACHUSETTS
ESSEX, SS.

NO. SJC-12674
T.D.,
PLAINTIFF-APPELLEE,
v.
J.O.,
DEFENDANT-APPELLANT.
ON APPEAL FROM A JUDGMENT
OF THE ESSEX PROBATE AND FAMILY COURT
AMICI CURIAE BRIEF FOR
D.M., A FATHER
AND THE SIX M. CHILDREN

Kevin J. Powers, Esq.
Law Offices Of Kevin J. Powers
P.O. Box 1212
Mansfield, MA 02048
(508) 216-0268
kpowers@kevinpowerslaw.com
BBO No. 666323

Elizabeth V. Brennan, Esq.
Law Office of Elizabeth V. Brennan
146 Main Street, Suite 401
Worcester, MA 01608
(508) 304-8795
attylizbrennan@gmail.com
BBO No. 660994

August 2019
—Additional counsel listed on interior—

Christine M. Bonardi, Esq.
Law Office of Christine M. Bonardi
4238 Washington Street, Suite 309
Roslindale, MA 02131
(617) 971-0033
bonardilaw@gmail.com
BBO No. 553246
Roberta M. Driscoll, Esq.
Law Offices of Roberta Mann Driscoll
225 Essex Street, Suite 2B
Lawrence, MA 01840
(617) 558-1818
roberta@rdriscollesq.com
BBO No. 630259
Amy DiDonna, Esq.
4 East Central Street, No. 173
Worcester, MA 01613
(508) 756-8004
amydidonna@gmail.com
BBO No. 643365

2

TABLE OF CONTENTS
TABLE OF CONTENTS ........................................................................................... 3
TABLE OF AUTHORITIES ..................................................................................... 6
STATEMENT OF THE AMICI CURIAE ............................................................... 10
RULE 17(c)(5) DECLARATION............................................................................ 11
ISSUES PRESENTED............................................................................................. 11
STATEMENT OF THE CASE ................................................................................ 12
STATEMENT OF FACTS ...................................................................................... 12
PREFACE TO ARGUMENT .................................................................................. 12
SUMMARY OF ARGUMENT ............................................................................... 13
ARGUMENT ........................................................................................................... 15
I.

THE STANDARD OF REVIEW IS CLEAR ERROR AND ABUSE OF
DISCRETION................................................................................................ 15

II.

THE MODIFICATION JUDGE DID NOT COMMIT CLEAR ERROR IN
DECLINING TO EMPLOY A REBUTTABLE PRESUMPTION THAT IT
IS NOT IN THE BEST INTERESTS OF A CHILD TO BE PLACED IN
THE CUSTODY OF AN ABUSIVE PARENT BECAUSE THE
MODIFICATION JUDGE DID NOT FIND, BY A PREPONDERANCE
OF THE EVIDENCE, THAT A NON-MUTUAL PATTERN OR SERIOUS
INCIDENT OF ABUSE HAD OCCURRED................................................ 16
A.

Pursuant to G.L. c. 208, § 31A, a trial court may not employ a
rebuttable presumption that it is not in the best interests of a child to
be placed in the custody of an abusive parent unless that court first
finds, by a preponderance of the evidence, that a pattern or serious
incident of abuse has occurred. ........................................................... 16

3

III.

B.

The Legislature, in enacting G.L. c. 208, § 31A, deliberately rejected
a potentially overbroad misapplication of the holding in Custody of
Vaughn, 422 Mass. 590 (1996), that might have allowed a trial court
to apply a presumption based upon allegations rather than upon
findings. ............................................................................................... 17

C.

The predicate finding is the constitutionally inseparable gatekeeper to
the rebuttable presumption; the finding is necessary in order to
prevent abuse of the rebuttable presumption by litigants who attempt
to weaponize both allegations of domestic violence and the very
personnel associated with the institutions that society has created to
deal with domestic violence allegations. ............................................. 20

D.

Other jurisdictions likewise condition any presumption of best
interests derived from allegations of domestic violence upon a
predicate finding of abuse. .................................................................. 23

E.

In this case, the modification judge did not abuse her discretion in
refusing to apply a G.L. c. 208, § 31A presumption against custody to
Father because the modification judge did not make a predicate
finding of a pattern or serious incident of abuse; instead, the evidence
demonstrated—and the divorce judge found—that Mother and Father
engaged in mutual abuse over the course of their marriage. ............... 24
1.

The divorce judge appears to have made no finding of a pattern
or serious incident of abuse prior to the original divorce
judgment because Mother and Father engaged in mutual abuse
over the course of their marriage. ............................................. 25

2.

The modification judge made no finding of a pattern or serious
incident of abuse because the modification judge had no
credible evidence of a pattern or serious incident of abuse that
would warrant a finding of a material and substantial change in
circumstances. ........................................................................... 27

THE MODIFICATION JUDGE DID NOT COMMIT CLEAR ERROR IN
DECLINING TO EMPLOY A REBUTTABLE PRESUMPTION THAT IT
IS NOT IN THE BEST INTERESTS OF A CHILD TO BE PLACED IN
THE CUSTODY OF FATHER BECAUSE THE MODIFICATION JUDGE
HAD NO CREDIBLE EVIDENCE OF ABUSE BY FATHER THAT
POST-DATED THE ORIGINAL DIVORCE JUDGMENT. ....................... 28
4

IV.

A.

The "material and substantial change in circumstances" standard
generally forecloses admission of evidence pre-dating the original
custody order, because the original custody order reflected the history
and circumstances up to its date. ......................................................... 29

B.

This Court should permit, but not require, a modification judge to
consider credible evidence of domestic violence pre-dating the prior
custody order in order to allow credible evidence when in the best
interests of the children, while simultaneously enabling judges to
prevent perpetual re-litigation of the same allegations. ...................... 32

C.

In this case, the modification judge did not abuse her discretion in
considering the proffered, stale allegations of domestic violence that
pre-dated the prior custody order; the modification judge considered
those allegations and found them lacking in credibility. .................... 33

TO THE EXTENT THAT THE DECISION OF THE APPEALS COURT
IN MAYS IS CONTRARY TO THE REASONING SET FORTH HEREIN,
THIS COURT SHOULD ABROGATE MAYS............................................. 33

CONCLUSION ........................................................................................................ 34
RULE 16 CERTIFICATION ................................................................................... 37
CERTIFICATE OF SERVICE ................................................................................ 38
ADDENDA .............................................................................................................. 40

5

TABLE OF AUTHORITIES
CASES
Adoption of Willamina, 71 Mass. App. Ct. 230 (2008) ........................................... 22
Colbert v. Hennessey, 351 Mass. 131 (1966) .......................................................... 16
Commonwealth v. Orbin O., 478 Mass. 759 (2018) ................................................ 27
C.P. v. R.S., 81 Mass. App. Ct. 223 (2012) ............................................................. 23
Custody of a Minor, 377 Mass. 876 (1979) ............................................................. 22
Custody of Vaughn, 422 Mass. 590 (1996) ............................................ 13, 17-19, 33
Drake v. Drake, 187 Ga. 423 (1939) ....................................................................... 30
Dubois v. Johnson, 96 Ind. 6 (1884)........................................................................ 30
Elies v. Elies, 239 Wis. 60, 300 N.W. 493 (1941) ................................................... 31
Guardianship of Estelle, 70 Mass. App. Ct. 575 (2007) ......................................... 23
Halpern v. Rabb, 75 Mass. App. Ct. 331 (2009) ..................................................... 26
Hicks v. Hicks, 26 Tenn. App. 641 (1943) .............................................................. 30
In re Ziegler, 715 N.W.2d 769 (Iowa Ct. App. 2006) (unpublished disposition)
(attached) .............................................................................................................. 31
K.A. v. T.R., 86 Mass. App. Ct. 554 (2014) ............................................................. 21
LaGasse v. Hyde, 87 Mass. App. Ct. 1138 (2015) (Rule 1:28 disposition)
(attached) .............................................................................................................. 21
Mays v. Lee, 94 Mass. App. Ct. 1122 (2019) (Rule 1:28 disposition) (attached)
................................................................................................ 10, 15, 21, 28, 33-34
McMahon v. Monarch Life Ins. Co., 345 Mass. 261 (1962) ................................... 16
6

McManus v. St. Dizier, 174 Mass. 344 (1935) ........................................................ 30
Opinion of the Justices to the Senate, 427 Mass. 1201 (1998) .................... 20-21, 23
Ostrander v. Ostrander, 176 Wash. 669 (1934) ...................................................... 30
Pennington v. Pennington, 195 S.W.2d 677 (Tex. Civ. App. 1946) ....................... 31
Petition of Dep't of Pub. Welfare to Dispense with Consent to Adoption, 383 Mass.
573 (1981) ............................................................................................................ 22
Petitions of Dep't of Social Servs. to Dispense with Consent to Adoption, 389
Mass. 793 (1983) .................................................................................................. 22
Pimentel v. Soal, 88 Mass. App. Ct. 1116 (2015) (Rule 1:28 disposition) (attached)
.............................................................................................................................. 29
Prouty v. Prouty, 16 Cal. 2d 190 (1940) ................................................................. 31
Rosenthal v. Maney, 51 Mass. App. Ct. 257 (2001) ................................................ 16
Rowles v. Reynolds, 29 Tenn. App. 224 (1946) ...................................................... 31
Schuler v. Schuler, 382 Mass. 366 (1981) ............................................................... 29
Stevens v. Stevens, 337 Mass. 625 (1958) ............................................................... 23
White v. White, 77 Ohio App. 447 (1945) ............................................................... 30
MASSACHUSETTS STATUTES AND RULES
G.L. c. 119, § 51A.................................................................................................... 28
G.L. c. 208, § 28.................................................................................................15, 29
G.L. c. 208, § 31....................................................................................................... 18
G.L. c. 208, § 31A..................................... 10-11, 13-14, 16-17, 19-20, 24-26, 32-34
G.L. c. 209A ....................................................................................................... 17-19

7

G.L. c. 218, § 35A.................................................................................................... 27
Mass. R. App. P. 17(c)(5) ........................................................................................ 11
Mass. R. Civ. P. 60(b) .............................................................................................. 29
Mass. R. Dom. Rel. P. 52(a) .................................................................................... 16
NON-MASSACHUSETTS STATUTES
Ala. Code § 30-3-131 ............................................................................................... 24
Alaska Stat. § 25.24.150(h)...................................................................................... 24
Ariz. Rev. Stat. § 25-403.03(A) ............................................................................... 24
Cal. Fam. Code § 3044 ............................................................................................ 24
Del. Code tit. 13, § 703A(b) .................................................................................... 24
Del. Code tit. 13, § 705A(a) ..................................................................................... 24
Haw. Rev. Stat. § 571-46(9) .................................................................................... 24
Iowa Code § 598.41 ................................................................................................. 24
La. Rev. Stat. § 9:364............................................................................................... 24
Miss. Code § 93-5-24 ............................................................................................... 24
N.D. Cent. Code § 14-09-06.2(1)(j)......................................................................... 24
Okla. Stat. tit. 43, § 112.2(B) ................................................................................... 24
Unif. Marriage & Divorce Act § 409 ....................................................................... 30
OTHER SOURCES
24A Am. Jur. 2d Divorce & Separation § 858 (2019 Supp.)................................... 30

8

Jack M. Dalgleish, Jr., Annotation, Construction and Effect of Statutes Mandating
Consideration of, or Creating Presumptions Regarding, Domestic Violence in
Awarding Custody of Children, 51 A.L.R.5th 241 (2019 Supp.) ........................ 24
Robert H. Mnookin, Child-Custody Adjudication: Judicial Functions in the Face of
Indeterminacy, 39 Law & Contemp. Probs. 226 (1975) ...................................... 23
W.E. Shipley, Annotation, Material Facts Existing at the Time of Rendition of
Decree of Divorce But Not Presented to Court, as Ground for Modification of
Provision as to Custody of Child, 9 A.L.R.2d 623 (2019 Supp.). ....................... 31
E. Selene Steelman, Note: A Question of Revenge: Munchausen Syndrome by
Proxy and a Proposed Diminished Capacity Defense for Homicidal Mothers, 8
Cardozo Women's L.J. 261 (2002) ...................................................................... 22
Debra E. Wax, Annotation, Interference by Custodian of Child with Noncustodial
Parent's Visitation Rights as Ground for Change of Custody, 28 A.L.R.4th 9
(2019 Supp.) ......................................................................................................... 21

9

STATEMENT OF THE AMICI CURIAE
D.M. is a Massachusetts father, and the M. children are his children, whose
child custody litigation proceeded through the Massachusetts court system at both
the trial and appellate levels.1 D.M. and the M. children withstood the impact of a
sustained crusade of allegations in child custody litigation and experienced
firsthand the impact of those allegations upon their family stability. D.M. and the
M. children have therefore developed a keen awareness of how immediately the
law that resides at the intersection of abuse allegations and child custody litigation
can impact a family. For that reason, D.M. and the M. children submit this brief in
response to this Court’s solicitation of briefing on the questions of (1) whether, at a
modification trial, a judge must employ the rebuttable presumption set forth in
G.L. c. 208, § 31A, that it is not in the best interests of a child to be placed in the
custody of an abusive parent, and (2) whether, on a complaint for modification of a
child custody provision in an earlier divorce judgment, the judge may take into
account evidence of domestic violence incidents that allegedly occurred before the
entry of the divorce judgment, or is restricted to considering only evidence of
domestic violence that occurred after the initial judgment.2

1

Mays v. Lee, 94 Mass. App. Ct. 1122 (2019) (Rule 1:28 disposition) (attached).

2

For analysis, this brief reverses the order of these questions from the order set
forth in the amicus solicitation announcement.
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The amici urge the Court to recognize that, pursuant to G.L. c. 208, § 31A, a
trial court may not employ a rebuttable presumption that it is not in the best
interests of a child to be placed in the custody of an abusive parent unless that
court first finds, by a preponderance of the evidence, that a pattern or serious
incident of abuse has occurred. The amici further urge the Court to recognize that
a trial court hearing a complaint for modification of custody may, but need not,
consider credible evidence of domestic violence allegations pre-dating the prior
custody order, in order to prevent perpetual litigation by troubled litigants.
RULE 17(c)(5) DECLARATION
No affirmative declaration pursuant to the conditions set forth in Mass. R.
App. P. 17(c)(5) is warranted by the preparation and financing of this pro bono
amicus brief.
ISSUES PRESENTED
1.

The Legislature, in enacting G.L. c. 208, § 31A, explicitly conditioned the
rebuttable presumption against custody to an abusive parent upon a finding,
by a preponderance of the evidence, that a pattern or serious incident of
domestic violence had occurred. Did the modification judge abuse her
discretion in refusing to apply a rebuttable presumption against custody to
Father where she never found, by a preponderance of the evidence, that a
non-mutual pattern or serious incident of domestic violence had occurred?
11

2.

Modification of custody requires a material and substantial change in
circumstances. That standard generally forecloses admission of evidence
pre-dating the original custody order, because the original custody order
reflected the history and circumstances up to its date, including any history
of domestic violence. Did the modification judge abuse her discretion in
refusing to apply a new rebuttable presumption against custody to Father
where Mother offered no credible evidence of domestic violence post-dating
the prior custody stipulation and judgment, which entailed joint legal
custody and shared physical custody despite domestic violence allegations?
STATEMENT OF THE CASE
The amici adopt the Statement of the Case set forth in Father's brief.

F.Br.:7-14.3
STATEMENT OF FACTS
The amici adopt the Statement of Facts set forth in Father's brief. F.Br.:1528.
PREFACE TO ARGUMENT
Domestic violence, and its impacts upon children, is a grave problem that
3

Plaintiff-Appellee Father T.D.'s Brief is cited as "F.Br.:" followed by page
number. Defendant-Appellant Mother J.O.'s Brief is cited as "M.Br:" followed by
page number.
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society and courts must take very seriously. This case, and this argument, do not
in any way question the need to take domestic violence seriously, or the need for
courts to consider past or present evidence of domestic violence in issuing custody
orders. This case, and this argument, concern (1) the role of a predicate finding of
a pattern or serious incident of abuse as a sentry to the sometimes-necessary but
sometimes-unwarranted presumption against custody to an alleged abuser, and (2)
the perpetual re-litigation of allegations already brought before a court, already
reflected in prior custody orders, and already enshrined in any future litigation
through the prism of the material and substantial change in circumstances standard
that governs any modification of custody. In all questions of child custody law,
this Court must continue to place the best interests of children first, foremost, and
far ahead of the particular interests of either parent.
SUMMARY OF ARGUMENT
The standard of review is abuse of discretion. (pp. 15-16).
General Laws c. 208, § 31A requires that the trial court find, by a
preponderance of the evidence, that a pattern or serious incident of abuse has
occurred, before the court may employ any presumption against custody to an
alleged abuser. (pp. 16-17). General Laws c. 208, § 31A clarified the holding of
Custody of Vaughn, 422 Mass. 590 (1996), limiting the Vaughn findings
requirement to cases in which the trial court made a predicate finding. (pp. 17-20).
13

This Court recognized that the predicate finding of G.L. c. 208, § 31A is the vital
constitutional safeguard to the rebuttable presumption against custody to an alleged
abuser. (pp. 20-23).
As this Court feared, the danger of a parent wielding false or exaggerated
allegations of abuse against another parent has been realized in multiple cases.
(pp. 21-23). The predicate finding requirement guards against the instability and
trauma that a destructive crusade by one parent against another can inflict upon
children. (pp. 22-23). Other jurisdictions also require predicate findings before
imposing a presumption against custody to an alleged abuser. (pp. 23-24).
In this case of mutual abuse between Mother and Father, the modification
judge did not abuse her discretion in refusing to apply a presumption against
custody to Father because neither the divorce judge nor the modification judge
made a predicate finding of a non-mutual pattern or serious incident of abuse. (pp.
24-28).
A parent waging a crusade against another parent will typically resort to
current allegations of child abuse or dated allegations of intra-parental abuse. (pp.
28-29). The "material and substantial change in circumstances" standard generally
excludes evidence pre-dating the original custody order, but courts have struggled
to balance the need to hear relevant evidence bearing upon child welfare with the
need to avoid re-litigating circumstances as of the original custody order. (pp. 29-

14

32). This Court should permit, but not require, a modification judge to consider
credible evidence of domestic violence pre-dating the prior custody order, in order
to balance the need to hear credible evidence when in the best interests of the
children with preventing perpetual re-litigation of the same allegations. (pp. 3233). In this case, the modification judge found the 2013 allegations lacking in
credibility, did not find a pattern or serious incident of abuse by a preponderance of
the evidence, and therefore did not abuse her discretion. (p. 33).
To the extent that the decision of the Appeals Court in Mays v. Lee, 94
Mass. App. Ct. 1122 (2019) (Rule 1:28 disposition) (attached), is incompatible
with these arguments, this Court should abrogate Mays. (pp. 33-34).
ARGUMENT
I.

THE STANDARD OF REVIEW IS CLEAR ERROR AND ABUSE OF
DISCRETION.
The modification judge (R. Kaplan, J.) found facts that constitute a material

and substantial change in circumstances sufficient to modify custody in the best
interests of the children. See G.L. c. 208, § 28; F.Br./66-79. The modification
judge did not abuse her discretion in making those findings. Ardizoni v. Raymond,
40 Mass. App. Ct. 734, 738 (1996) (parent who will promote best interests of
children “peculiarly within the discretion of the judge”), quoting Bak v. Bak, 24
Mass. App. Ct. 608, 616 (1987). Due regard must be given to the opportunity of
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the modification judge to judge the credibility of the witnesses, including Father,
Mother, and others. Mass. R. Dom. Rel. P. 52(a) (setting aside findings requires
clear error). The modification judge’s findings necessarily import a finding of
every fact essential to sustain it within the scope of the pleadings and evidence.
Colbert v. Hennessey, 351 Mass. 131, 134 (1966), quoting McMahon v. Monarch
Life Ins. Co., 345 Mass. 261, 262-263 (1962). See also Rosenthal v. Maney, 51
Mass. App. Ct. 257, 262 (2001) (finding of material change in circumstances
inferred from best interests finding).
II.

THE MODIFICATION JUDGE DID NOT COMMIT CLEAR ERROR
IN DECLINING TO EMPLOY A REBUTTABLE PRESUMPTION
THAT IT IS NOT IN THE BEST INTERESTS OF A CHILD TO BE
PLACED IN THE CUSTODY OF AN ABUSIVE PARENT BECAUSE
THE MODIFICATION JUDGE DID NOT FIND, BY A
PREPONDERANCE OF THE EVIDENCE, THAT A NON-MUTUAL
PATTERN OR SERIOUS INCIDENT OF ABUSE HAD OCCURRED.
A.

Pursuant to G.L. c. 208, § 31A, a trial court may not employ a
rebuttable presumption that it is not in the best interests of a child
to be placed in the custody of an abusive parent unless that court
first finds, by a preponderance of the evidence, that a pattern or
serious incident of abuse has occurred.

General Laws c. 208, § 31A sets forth a comprehensive scheme for
addressing allegations of abuse, findings of abuse, and a rebuttable presumption
against custody to an abusive parent:
A probate and family court's finding, by a preponderance of the
evidence, that a pattern or serious incident of abuse has occurred shall
create a rebuttable presumption that it is not in the best interests of the
child to be placed in sole custody, shared legal custody or shared
16

physical custody with the abusive parent. Such presumption may be
rebutted by a preponderance of the evidence that such custody award
is in the best interests of the child. For the purposes of this section,
“an abusive parent” shall mean a parent who has committed a pattern
of abuse or a serious incident of abuse.
For the purposes of this section, the issuance of an order or orders
under chapter 209A shall not in and of itself constitute a pattern or
serious incident of abuse; nor shall an order or orders entered ex parte
under said chapter 209A be admissible to show whether a pattern or
serious incident of abuse has in fact occurred; provided, however, that
an order or orders entered ex parte under said chapter 209A may be
admissible for other purposes as the court may determine, other than
showing whether a pattern or serious incident of abuse has in fact
occurred; provided further, that the underlying facts upon which an
order or orders under said chapter 209A was based may also form the
basis for a finding by the probate and family court that a pattern or
serious incident of abuse has occurred.
If the court finds that a pattern or serious incident of abuse has
occurred and issues a temporary or permanent custody order, the court
shall within 90 days enter written findings of fact as to the effects of
the abuse on the child, which findings demonstrate that such order is
in the furtherance of the child's best interests and provides for the
safety and well-being of the child.
G.L. c. 208, § 31A. An examination of the history and context of G.L. c. 208, §
31A is necessary in order to understand what this scheme requires, what this
scheme permits, and what this scheme prohibits.
B.

The Legislature, in enacting G.L. c. 208, § 31A, deliberately
rejected a potentially overbroad misapplication of the holding in
Custody of Vaughn, 422 Mass. 590 (1996), that might have allowed
a trial court to apply a presumption based upon allegations rather
than upon findings.

In Vaughn, this Court held, where the trial court’s findings clearly
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acknowledge that the father had been a batterer with a poorly controlled temper,
where the father at times threatened and inflicted violence on the mother, and
where a G. L. c. 209A order was outstanding, that written findings should be made
as to the effects of domestic violence on the child and the appropriateness of joint
custody in light of those effects. Vaughn, 522 Mass. at 597, 600.
A G.L. c. 209A order was outstanding in this case, and the judge
made no explicit findings regarding the effect of shared custody on
the child. We agree with the Appeals Court that such written findings
should also be made attending specifically to the effects of domestic
violence on the child and the appropriateness of the joint custody
award in light of those effects.
Vaughn, 422 Mass. at 440. This Court premised its holding upon statutory
language, still extant, requiring that "[i]f, despite the prior or current issuance of a
restraining order against one parent pursuant to [G.L. c. 209A], the court orders
shared legal or physical custody..., the court shall provide written findings to
support such shared custody order" (emphasis added). G.L. c. 208, § 31; Vaughn,
422 Mass. at 600. Section 31, however, required no presumption against custody
to the alleged abuser, and required no findings as to the impact of the alleged
abuse upon the children; that innovation was the holding of the Vaughn Court.
Compare G.L. c. 208, § 31 with Vaughn, 422 Mass. at 600.
Left standing with no legislative clarification, later courts might have
construed Vaughn to require that, in every case in which allegations of domestic
violence had warranted a court in issuing a G.L. c. 209A order, any court issuing a
18

custody order must apply a presumption against custody to the alleged abuser and
must make findings as to the effects of alleged abuse upon the children. The
Legislature, however, acted to clarify the scope of Vaughn.
Approximately two years after Vaughn, the Legislature enacted G.L. c. 208,
§ 31A. Under G.L. c. 208, § 31A, “written findings of fact as to the effects of the
abuse on the child” are required only “[i]f the court finds,” by a preponderance of
the evidence, “that a pattern or serious incident of abuse has occurred[.]” Id. In
light of the preceding sentence that “issuance of an order or orders under chapter
209A shall not in and of itself constitute a pattern or serious incident of abuse,”
this cannot mean that the findings that produced the 209A restraining order is the
“pattern or serious incident” finding that triggers the requirement of the “effects”
finding. See id. Instead, G. L. c. 208, § 31A can only be understood as requiring
that the court deciding custody must make the “effects” finding only if that same
court, in deciding the custody issue, finds “a pattern or serious incident of abuse,”
irrespective of the existence of a 209A restraining order and by a preponderance of
the evidence. Id.
Section 31A thus appears to be a rejection of any overbroad application of
Vaughn that could have obligated the trial court to issue specific findings regarding
the impact of any allegations resulting in a 209A restraining order, or to apply a
presumption against custody to a parent on the basis merely of allegations against
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that parent. See G. L. c. 208, § 31A. In order to render its presumption
constitutional, G. L. c. 208, § 31A demands a predicate finding. Opinion of the
Justices to the Senate, 427 Mass. 1201, 1206 (1998).
C.

The predicate finding is the constitutionally inseparable
gatekeeper to the rebuttable presumption; the finding is necessary
in order to prevent abuse of the rebuttable presumption by
litigants who attempt to weaponize both allegations of domestic
violence and the very personnel associated with the institutions
that society has created to deal with domestic violence allegations.

This Court held no illusions about the danger of a parent wielding false or
exaggerated allegations of abuse as a weapon against another parent:
Another issue of concern is that one parent may make false allegations
of abuse to gain an advantage in custody proceedings. The risk of the
success of such conduct is greater with a preponderance of the
evidence standard than with a stricter standard of proof. However,
parents acting in such a manner are clearly not acting in their child's
best interests. Therefore, parents who make false allegations of abuse
run the great risk that they will lose custody of their children.
Opinion of the Justices, 427 Mass. at 1207. This Court's analysis of the embryonic
G.L. c. 208, § 31A was premised upon an understanding that "the presumption
attaches only after the other parent proves by a 'preponderance of the evidence' that
a pattern or incident of serious abuse [sic] has occurred" (emphasis added). Id. at
1206. Due process demands that this Court preserve the requirement of a "finding,
by a preponderance of the evidence" and not replace it with a mere requirement of,
for imaginary example, "some evidence, with no predicate finding as to the
sufficiency of that evidence." G.L. c. 208, § 31A. Without the predicate finding,
20

no presumption can attach. Opinion of the Justices, 427 Mass. at 1206.
Sadly, the phenomenon of the parent—whether custodial or non-custodial—
driven to wage perpetual litigation against another parent, with no regard for the
consequences to the children, to the stability of the children's home, and to the
stability of the children's relationship with the other parent, is not unknown. See,
e.g., Mays v. Lee, 94 Mass. App. Ct. 1122, 1122 n.5 (2019) (Rule 1:28 disposition)
(attached) (modification "judge found [mother's] allegations to be either false or
grossly exaggerated, crediting the testimony of the father and the DCF employees
involved in the case"); LaGasse v. Hyde, 87 Mass. App. Ct. 1138 (2015) (Rule
1:28 disposition) (attached) ("no error in the judge relying on the mother's new
allegations of drug use and physical abuse by the father prior to the 2010
stipulation and judgment in assessing her credibility [because, as] the judge noted,
these allegations are either false, or the mother was long willing to allow her child
to be alone while cared for by a dangerous adult" [emphasis added]); Debra E.
Wax, Annotation, Interference by Custodian of Child with Noncustodial Parent's
Visitation Rights as Ground for Change of Custody, 28 A.L.R.4th 9 (2019 Supp.).
Even in initial custody litigation, parties have resorted to scorched-earth litigation
in efforts to circumvent findings of both the court and guardians ad litem. See,
e.g., K.A. v. T.R., 86 Mass. App. Ct. 554, 562-563 & n.17 (2014) ("several of the
incidents of abuse described by the mother at trial took place before the births of
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the children," despite judge crediting GAL report that "provided that the 'parenting
arrangements going forward cannot be about punishment for past behavior' but
must look to what is best for the children, including the children's safety"
[emphasis added]).4
"A child's welfare, [this Court has] acknowledged, 'is best served in a stable,
continuous family environment.'" Petitions of Dep't of Social Servs. to Dispense
with Consent to Adoption, 389 Mass. 793, 799 (1983), quoting Petition of Dep't of
Pub. Welfare to Dispense with Consent to Adoption, 383 Mass. 573, 588 (1981).
See Custody of a Minor, 377 Mass. 876, 882 (1979) ("the interest of the child is
thought to be best served in the stable, continuous environment of his own
family"). "Although this principle is not easily susceptible of empirical proof,
there exists a 'substantial and impressive consensus' among experts in the field of
child development that 'disruption of the parent-child relationship carries
4

In the most pathological crusades to punish another parent despite traumatic
consequences to children, courts have observed links between certain conduct in
custody litigation and Munchausen Syndrome or Munchausen Syndrome by Proxy,
also known as Factitious Disorder by Proxy. See, e.g., Adoption of Willamina, 71
Mass. App. Ct. 230, 232 (2008) (mother alleged sexual abuse by father, but
Department of Social Services (DSS) concluded child "appeared to be reacting to
significant stress caused by conflict between her parents"; "mother intruded upon
and attempted to control both supervised and unsupervised visits between [child]
and her father] and "continued to tell [DSS] that the father had 'done something' to
[child], even after the sexual abuse evaluation concluded otherwise"). See
generally E. Selene Steelman, Note: A Question of Revenge: Munchausen
Syndrome by Proxy and a Proposed Diminished Capacity Defense for Homicidal
Mothers, 8 Cardozo Women's L.J. 261 (2002).
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significant risks' for the child.'" Petition of Dep't of Pub. Welfare, 383 Mass. at
588, quoting Robert H. Mnookin, Child-Custody Adjudication: Judicial Functions
in the Face of Indeterminacy, 39 Law & Contemp. Probs. 226, 264-265 (1975)
("continuity and stability in relationships are assumed to be important and desirable
for children, especially for young children"). Consequently, this Court and the
Appeals Court have recognized that the impact of custody disputes upon the child
must be a foremost consideration for the judge. See, e.g., Stevens v. Stevens, 337
Mass. 625, 628 (1958) ("It is necessary, of course, to scrutinize with care an order
which moves a child from the security of an established home into the uncertainty
of a new environment"); C.P. v. R.S., 81 Mass. App. Ct. 223, 228 (2012) ("'the
validity of considering the effect of a transfer of custody on the child as an
element of the fitness of the transferee has been upheld consistently'"), quoting
Guardianship of Estelle, 70 Mass. App. Ct. 575, 582 (2007).
The predicate finding stands as sentry to a rebuttable presumption that
protects children when warranted, but that can ravage families and leave children
as its casualties when it is abused. Opinion of the Justices, 427 Mass. at 1207.
This Court must leave that sentry standing vigil.
D.

Other jurisdictions likewise condition any presumption of best
interests derived from allegations of domestic violence upon a
predicate finding of abuse.

Like Massachusetts, other jurisdictions require a judicial finding as a
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predicate to applying a presumption against custody to an abusive parent. See,
e.g., Ala. Code § 30-3-131 ("determination"); Alaska Stat. § 25.24.150(h)
("finds"); Ariz. Rev. Stat. § 25-403.03(A) ("preponderance"); Cal. Fam. Code §
3044 ("finding"); Del. Code tit. 13, § 703A(b) ("convicted"); Del. Code tit. 13, §
705A(a) (rebuttable presumption incorporating definition of "perpetrator of
domestic violence" in Del. Code tit. 13, § 703A(b)); Haw. Rev. Stat. § 571-46(9)
("determination"); Iowa Code § 598.41 ("finds"); La. Rev. Stat. § 9:364 ("finds");
Miss. Code § 93-5-24 ("preponderance"); N.D. Cent. Code § 14-09-06.2(1)(j)
("finds"); Okla. Stat. tit. 43, § 112.2(B) (convictions; sex offender registration;
clear and convincing evidence of substance abuse with likely harm to self or
others; residing with one of the foregoing); Jack M. Dalgleish, Jr., Annotation,
Construction and Effect of Statutes Mandating Consideration of, or Creating
Presumptions Regarding, Domestic Violence in Awarding Custody of Children, 51
A.L.R.5th 241 (2019 Supp.) (multi-jurisdictional survey).
E.

In this case, the modification judge did not abuse her discretion in
refusing to apply a G.L. c. 208, § 31A presumption against
custody to Father because the modification judge did not make a
predicate finding of a pattern or serious incident of abuse;
instead, the evidence demonstrated—and the divorce judge
found—that Mother and Father engaged in mutual abuse over the
course of their marriage.

The divorce judge and modification judge each fully considered the abuse
evidence before them. G.L. c. 208, § 31A. See F.Br.:62:74. The divorce judge
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recognized that Mother and Father had engaged in mutual abuse over the course of
their marriage. F.Br.:62. The modification judge lent no more credibility to
Mother's 2016 allegation of a 2013 incident involving Father throwing car keys
than did the guardian ad litem or the Salem District Court, the latter of which
denied Mother's application for a criminal complaint for lack of probable cause.
F.Br.:74. Both the divorce judge and the modification judge thereby complied
with G.L. c. 208, § 31A, both declined to find a pattern or serious incident of abuse
that would trigger a presumption against custody to Father, and the modification
judge therefore did not abuse her discretion.
1.

The divorce judge appears to have made no finding of a
pattern or serious incident of abuse prior to the original
divorce judgment because Mother and Father engaged in
mutual abuse over the course of their marriage.

The divorce judge (Bisenius, J.), in issuing the original joint custody order,
found, inter alia:
[T]he parties have both engaged in physical assaults upon the other
during the early part of the marriage which culminated in a
particularly egregious occurrence of father assaulting mother in
Florida in 2011. Following that incident, father engaged in anger
management counseling at his own initiative and there have been no
further incidents.
F.Br.:62. The divorce judge thus "consider[ed] evidence of past or present abuse
toward a parent." G.L. c. 208, § 31A. If the trial court made a finding of a "pattern
or serious incident of abuse," that finding would necessarily have been that both
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Mother and Father engaged in a pattern or serious incident of abuse.5 Id. Given,
therefore, that both Mother and Father qualified as "abusive parents," any
"findings of fact as to the effects of the abuse on the child"—let alone any
"rebuttable presumption that it is not in the best interests of the child to be placed
in the sole custody, shared legal custody or shared physical custody with the
abusive parent"—would appear to contemplate a choice between custody to
Mother and Father or custody to the Department of Children and Families, a
resolution that neither Mother nor Father has endorsed. G.L. c. 208, § 31A. See
M.Br.:30. Mother's position thus appears to be a double-edged sword that may
leave Mother the most lacerated of all litigants in this matter. M.Br.:30-34.
In any event, Mother waived any claim of error as to the original custody
findings when the trial court dismissed her appeal for want of prosecution; this
may have been due to the fact that Mother and Father stipulated to joint legal
custody. F.Br.:7:10:60:65 ("The schedule pursuant to the Judgment is a joint
physical custody schedule with not quite an equal division of time"). See Halpern
v. Rabb, 75 Mass. App. Ct. 331, 333 n.3 (2009) ("since the [parent] did not appeal,
any such claim is waived").

5

General Laws c. 208, § 31A appears to have contemplated a single "abusive
parent" and a single "victim parent." Id. The statutory calculus in this case would
either reflect neutrally upon both parents—i.e., as the divorce judge found—or
negatively upon both parents. F.Br.:62.
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2.

The modification judge made no finding of a pattern or
serious incident of abuse because the modification judge
had no credible evidence of a pattern or serious incident of
abuse that would warrant a finding of a material and
substantial change in circumstances.

The modification judge had no evidence of a pattern or serious incident of
abuse, post-dating the original custody order, that would warrant a finding of a
material and substantial change in circumstances. See Argument III, infra. Even
assuming, arguendo, that this Court indulged Mother's demand that the
modification judge consider allegations pre-dating the original divorce judgment,
the modification judge rejected Mother's newly-proffered allegation of Father
throwing car keys in 2013, noting that "Father admitted to being angry that day but
denied throwing the keys at Mother" and concluding that "[t]he [Mother's]
application [for a criminal complaint] was denied because no probable cause was
found." See F.Br.:62:74. See also G.L. c. 218, § 35A (court may "cause process to
be issued unless there is no probable cause to believe that the person who is the
object of the complaint has committed the offense charged"); Commonwealth v.
Orbin O., 478 Mass. 759, 762 (2018) ("Probable cause requires 'more than mere
suspicion...' but 'considerably less than proof beyond a reasonable doubt" [internal
citations omitted]). Further:
The GAL specifically found that the allegations by Mother of the
events prior to 2014 were already examined in the prior GAL
investigation and during the Trial in 2015. The GAL further noted
that Mother did not present any new information, to suggest Father is
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currently a threat to her or the child, or that the Court did not fully
understand, or consider, his potential for violence in the prior
Judgment. The GAL actually noted that Mother has still not been able
to separate the parties' issues from the child's issues which was a
concern indicated in the Findings from the Divorce Trial.
F.Br.:74-75. In any event, even if the modification judge had found Mother's car
keys allegation credible, that allegation would also be entirely consistent with the
finding by the original custody judge that Mother and Father engaged in mutual
abuse. See F.Br.:62.
III.

THE MODIFICATION JUDGE DID NOT COMMIT CLEAR ERROR
IN DECLINING TO EMPLOY A REBUTTABLE PRESUMPTION
THAT IT IS NOT IN THE BEST INTERESTS OF A CHILD TO BE
PLACED IN THE CUSTODY OF FATHER BECAUSE THE
MODIFICATION JUDGE HAD NO CREDIBLE EVIDENCE OF
ABUSE BY FATHER THAT POST-DATED THE ORIGINAL
DIVORCE JUDGMENT.
Following a separation, parents will typically have vastly less contact with

each other than before the separation. Consequently, a parent waging a crusade
against another parent—and, necessarily, against the right of the child to a
relationship with that other parent—will typically resort to either or both of two
sources of allegations, whether wholly genuine, exaggerated, or fabricated: (a)
relatively current, post-judgment allegations regarding child abuse; or (b) dated,
pre-judgment allegations regarding intra-parental abuse. See Mays, 94 Mass. App.
Ct. at 1122 (comprehensive strategy pairing dated intra-parental abuse allegations
with flurry of both dated and current G.L. c. 119, § 51A filings). See also
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F.Br.:69-79 (current child abuse allegations paired with dated intra-parental abuse
allegations). Consequently, parties and trial courts must fully account for all intraparental abuse allegations at the time of the first custody proceeding following the
alleged abuse; this Court, in turn, must enable trial courts to account for relevant
evidence without enabling crusades by parents to destroy their opposite parents.
A.

The "material and substantial change in circumstances" standard
generally forecloses admission of evidence pre-dating the original
custody order, because the original custody order reflected the
history and circumstances up to its date.

The burden in a modification of custody proceeding is upon the moving
party to show "that a material and substantial change in the circumstances of the
parties has occurred and the judgment of modification is necessary in the best
interests of the children" (emphasis added). G.L. c. 208, § 28. This rule reflects
the fact that the judge who issued the original custody order took stock of all of the
evidence of the parents, the children, their histories, their interactions, and their
circumstances prior to the date of the original custody order. See, e.g., Schuler v.
Schuler, 382 Mass. 366, 368 (1981) ("in an action to modify a judgment for... child
support, the petitioner must demonstrate a material change of circumstances since
the entry of the earlier judgment" [emphasis added]); Pimentel v. Soal, 88 Mass.
App. Ct. 1116 (2015) (Rule 1:28 disposition) (attached) (parent who "has not
sought relief from the divorce judgment under Mass. R. Civ. P. 60(b).... cannot
relitigate the judgment after seven years").
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Other jurisdictions, and model statutes, rephrase the apparently-universal
standard in varying language, but the rule remains the same. See 24A Am. Jur. 2d
Divorce & Separation § 858 (2019 Supp.) (stating element of custody modification
as "a material change in circumstances since the entry of the order in question");
Unif. Marriage & Divorce Act § 409 ("court shall not modify a prior custody
decree unless it finds, upon the basis of facts that have arisen since the prior decree
or that were unknown to the court at the time of entry of the prior decree").
Courts, however, have struggled to balance the need to hear relevant
evidence bearing on the welfare of children with the need to focus on any change
in circumstances, rather than re-litigating circumstances as of the original custody
order. Compare Drake v. Drake, 187 Ga. 423, 429 (1939) ("court did not err in
excluding the testimony" of mother's pre-judgment unfitness) and Dubois v.
Johnson, 96 Ind. 6, 15 (1884) (court correctly excluded testimony regarding predecree conduct of mother) and McManus v. St. Dizier, 174 Miss. 344, 344 (1935)
(reversing due to admission of pre-decree allegations) and White v. White, 77 Ohio
App. 447, 448-449 (1945) (at modification hearing, evidence of pre-award
unfitness of custodian is inadmissible but evidence of post-award unfitness of
custodian is admissible) and Hicks v. Hicks, 26 Tenn. App. 641, 655 (1943)
(evidence regarding pre-divorce facts, circumstances, or conduct properly
excluded) and Ostrander v. Ostrander, 176 Wash. 669, 672-673 (1934) (no abuse
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of discretion in exclusion of facts fully known to party before divorce trial) and
Elies v. Elies, 239 Wis. 60, 300 N.W. 493, 494 (1941) (modification court limited
to consideration of conduct since prior motion and "such facts if any as the plaintiff
concealed from the court upon the previous hearings") with Prouty v. Prouty, 16
Cal. 2d 190, 194 (1940) ("Evidence of prior acts of misconduct may be admissible
if it can be said to have a direct bearing upon the issue of present unfitness, but
such evidence should be limited to this issue alone") and In re Ziegler, 715 N.W.2d
769 (Iowa Ct. App. 2006) (unpublished disposition) (attached) ("pre-stipulation
behavior would not be relevant to establishing a substantial change in
circumstances [but] is relevant to the questions of whether [father] would prove the
superior caretaker, and whether it would be in McKenzie's best interests to be
placed in his physical care") and Rowles v. Reynolds, 29 Tenn. App. 224, 231-232
(1946) (dicta) (exception to general prohibition on evidence of pre-decree fitness
where "for some reason, the question of the fitness of the applicant for custody was
not then fully developed... or the proof was unavailable or unknown to the party
contesting the application and the welfare of the child demands a reconsideration
of evidence") and Pennington v. Pennington, 195 S.W.2d 677, 678 (Tex. Civ. App.
1946) (evidence of pre-decree misconduct generally inadmissible, but exception
"where prior acts of misconduct are offered in evidence to corroborate similar acts
in a proceeding subsequent to the original decree"). See generally W.E. Shipley,
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Annotation, Material Facts Existing at the Time of Rendition of Decree of Divorce
But Not Presented to Court, as Ground for Modification of Provision as to Custody
of Child, 9 A.L.R.2d 623 (2019 Supp.).
B.

This Court should permit, but not require, a modification judge to
consider credible evidence of domestic violence pre-dating the
prior custody order in order to allow credible evidence when in
the best interests of the children, while simultaneously enabling
judges to prevent perpetual re-litigation of the same allegations.

The trial court "shall consider evidence of past or present abuse...." G.L. c.
208, § 31A. But this mandate applies both to the initial custody determination and
to any subsequent modification proceeding. The initial custody judge fulfills this
statutory requirement when he or she passes on evidence of past or present abuse
in the initial divorce proceeding. The modification judge again fulfills this
statutory requirement when he or she passes on evidence of abuse as far past as one
minute after the prior judgment. General Laws c. 208, § 31A does not, however,
require that the trial court—to offer hypothetical language—"shall repeatedly
consider evidence of past abuse, even when the parties could have brought that
evidence before the court at an earlier date, every time that a litigant proffers
evidence."
This Court can resolve the conflict between (1) the change in circumstances
standard and (2) the need to hear credible evidence bearing upon the welfare of
children, even if the parties delay in bringing that evidence forward, by permitting,
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but not requiring, a modification judge to consider such evidence, if credible.
Where a modification judge recognizes a crusade against a parent for what it is,
that modification judge should be permitted to exercise his or her ample discretion
and decline to consider stale allegations that the proffering party ought to have
raised in a prior proceeding.
C.

In this case, the modification judge did not abuse her discretion in
considering the proffered, stale allegations of domestic violence
that pre-dated the prior custody order; the modification judge
considered those allegations and found them lacking in credibility.

In 2016, Mother offered allegations regarding a car keys incident in 2013.
F.Br.:74-75. The modification judge found Mother's allegations without
credibility. F.Br.:74-75. See Argument II.E.2, supra. As the modification judge
did not find, by a preponderance of the evidence, that the car keys incident was
credible, let alone that the car keys incident constituted a pattern or serious incident
of abuse, nothing more was required. G.L. c. 208, § 31A. See F.Br.:74-75.
IV.

TO THE EXTENT THAT THE DECISION OF THE APPEALS
COURT IN MAYS IS CONTRARY TO THE REASONING SET
FORTH HEREIN, THIS COURT SHOULD ABROGATE MAYS.
While the Appeals Court in Mays held that, "but for th[e] omission [of G.L.

c. 208, § 31A findings], we would affirm the judge's otherwise well-supported
custody decision [awarding primary physical and legal custody of the children to
the father]," the Court nonetheless held that "we think the record raises sufficient
concerns regarding domestic violence to require Vaughn findings" (internal citation
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and punctuation omitted). Mays, 94 Mass. App. Ct. at 1122. Consequently,
"[b]ecause a judge's obligation to consider evidence of 'past' abuse is mandatory
under § 31A, and the judge's findings here do not reflect such consideration, we
have no choice but to remand for explicit findings as required by G.L. c. 208, §
31A (internal citation and punctuation omitted).
The Appeals Court, with the best of intentions but with a misunderstanding
of G.L. c. 208, § 31A, remanded for further findings, notwithstanding that the
modification judge never made a "finding, by a preponderance of the evidence, that
a pattern or serious incident of abuse has occurred." Compare Mays, 94 Mass.
App. Ct. at 1122 with G.L. c. 208, § 31A. Now, the father and the children who
litigated Mays, as amici, respectfully request that this Court correct that
misunderstanding and clarify the law: the trial court is not required to make any
findings pursuant to G.L. c. 208, § 31A unless the trial court makes the predicate
finding; and the modification judge is not required to consider ab initio evidence of
domestic violence pre-dating the original custody order, because the "material and
substantial change in circumstances" standard incorporates any prior abuse.
CONCLUSION
The amici urge the Court to recognize that, pursuant to G.L. c. 208, § 31A, a
trial court may not employ a rebuttable presumption that it is not in the best
interests of a child to be placed in the custody of an abusive parent unless that
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court first finds, by a preponderance of the evidence, that a pattern or serious
incident of abuse has occurred. The amici further urge the Court to recognize that
a trial court hearing a complaint for modification of custody may, but need not,
consider domestic violence evidence pre-dating the prior custody order, in order to
prevent perpetual re-litigation of the same allegations.
For these reasons, this Court should affirm the modification judgment.
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§ 51A. Reporting of suspected abuse or neglect; mandated..., MA ST 119 § 51A

KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)
Title XVII. Public Welfare (Ch. 115-123b)
Chapter 119. Protection and Care of Children, and Proceedings Against Them (Refs & Annos)
M.G.L.A. 119 § 51A
§ 51A. Reporting of suspected abuse or neglect; mandated reporters; collection of
physical evidence; penalties; content of reports; liability; privileged communication
Effective: February 19, 2012
Currentness
(a) A mandated reporter who, in his professional capacity, has reasonable cause to believe that a child is suffering physical
or emotional injury resulting from: (i) abuse inflicted upon him which causes harm or substantial risk of harm to the child's
health or welfare, including sexual abuse; (ii) neglect, including malnutrition; (iii) physical dependence upon an addictive drug
at birth, shall immediately communicate with the department orally and, within 48 hours, shall file a written report with the
department detailing the suspected abuse or neglect; or (iv) being a sexually exploited child; or (v) being a human trafficking
victim as defined by section 20M of chapter 233.
If a mandated reporter is a member of the staff of a medical or other public or private institution, school or facility, the mandated
reporter may instead notify the person or designated agent in charge of such institution, school or facility who shall become
responsible for notifying the department in the manner required by this section.
A mandated reporter may, in addition to filing a report under this section, contact local law enforcement authorities or the child
advocate about the suspected abuse or neglect.
(b) For the purpose of reporting under this section, hospital personnel may have photographs taken of the areas of trauma visible
on the child without the consent of the child's parents or guardians. These photographs or copies thereof shall be sent to the
department with the report.
If hospital personnel collect physical evidence of abuse or neglect of the child, the local district attorney, local law enforcement
authorities, and the department shall be immediately notified. The physical evidence shall be processed immediately so that the
department may make an informed determination within the time limits in section 51B. If there is a delay in processing, the
department shall seek a waiver under subsection (d) of section 51B.
(c) Notwithstanding subsection (g), whoever violates this section shall be punished by a fine of not more than $1,000. Whoever
knowingly and willfully files a frivolous report of child abuse or neglect under this section shall be punished by: (i) a fine of
not more than $2,000 for the first offense; (ii) imprisonment in a house of correction for not more than 6 months and a fine of
not more than $2,000 for the second offense; and (iii) imprisonment in a house of correction for not more than 2 ½ years and
a fine of not more than $2,000 for the third and subsequent offenses.
Any mandated reporter who has knowledge of child abuse or neglect that resulted in serious bodily injury to or death of a child
and willfully fails to report such abuse or neglect shall be punished by a fine of up to $5,000 or imprisonment in the house
© 2019 Thomson Reuters. No claim to original
42 U.S. Government Works.
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of correction for not more than 2 ½ years or by both such fine and imprisonment; and, upon a guilty finding or a continuance
without a finding, the court shall notify any appropriate professional licensing authority of the mandated reporter's violation
of this paragraph.
(d) A report filed under this section shall contain: (i) the names and addresses of the child and the child's parents or other person
responsible for the child's care, if known; (ii) the child's age; (iii) the child's sex; (iv) the nature and extent of the child's injuries,
abuse, maltreatment or neglect, including any evidence of prior injuries, abuse, maltreatment or neglect; (v) the circumstances
under which the person required to report first became aware of the child's injuries, abuse, maltreatment or neglect; (vi) whatever
action, if any, was taken to treat, shelter or otherwise assist the child; (vii) the name of the person or persons making the report;
(viii) any other information that the person reporting believes might be helpful in establishing the cause of the injuries; (ix) the
identity of the person or persons responsible for the neglect or injuries; and (x) other information required by the department.
(e) A mandated reporter who has reasonable cause to believe that a child has died as a result of any of the conditions listed
in subsection (a) shall report the death to the district attorney for the county in which the death occurred and the office of the
chief medical examiner as required by clause (16) of section 3 of chapter 38. Any person who fails to file a report under this
subsection shall be punished by a fine of not more than $1,000.
(f) Any person may file a report under this section if that person has reasonable cause to believe that a child is suffering from
or has died as a result of abuse or neglect.
(g) No mandated reporter shall be liable in any civil or criminal action for filing a report under this section or for contacting
local law enforcement authorities or the child advocate, if the report or contact was made in good faith, was not frivolous, and
the reporter did not cause the abuse or neglect. No other person filing a report under this section shall be liable in any civil or
criminal action by reason of the report if it was made in good faith and if that person did not perpetrate or inflict the reported
abuse or cause the reported neglect. Any person filing a report under this section may be liable in a civil or criminal action
if the department or a district attorney determines that the person filing the report may have perpetrated or inflicted the abuse
or caused the neglect.
(h) No employer shall discharge, discriminate or retaliate against a mandated reporter who, in good faith, files a report under
this section, testifies or is about to testify in any proceeding involving child abuse or neglect. Any employer who discharges,
discriminates or retaliates against that mandated reporter shall be liable to the mandated reporter for treble damages, costs and
attorney's fees.
(i) Within 30 days of receiving a report from a mandated reporter, the department shall notify the mandated reporter, in writing,
of its determination of the nature, extent and cause or causes of the injuries to the child and the services that the department
intends to provide to the child or the child's family.
(j) Any privilege relating to confidential communications, established by sections 135 to 135B, inclusive, of chapter 112 or by
sections 20A and 20B of chapter 233, shall not prohibit the filing of a report under this section or a care and protection petition
under section 24, except that a priest, rabbi, clergy member, ordained or licensed minister, leader of a church or religious body
or accredited Christian Science practitioner need not report information solely gained in a confession or similarly confidential
communication in other religious faiths. Nothing in the general laws shall modify or limit the duty of a priest, rabbi, clergy
member, ordained or licensed minister, leader of a church or religious body or accredited Christian Science practitioner to report
suspected child abuse or neglect under this section when the priest, rabbi, clergy member, ordained or licensed minister, leader
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of a church or religious body or accredited Christian Science practitioner is acting in some other capacity that would otherwise
make him a mandated reporter.
(k) A mandated reporter who is professionally licensed by the commonwealth shall complete training to recognize and report
suspected child abuse or neglect.
Credits
Added by St.1973, c. 1076, § 5. Amended by St.1975, c. 276, § 4; St.1977, c. 501; St.1977, c. 942; St.1978, c. 215, § 1; St.1979,
c. 312, § 1; St.1980, c. 434; St.1981, c. 91, § 2; St.1982, c. 102; St.1983, c. 222; St.1984, c. 83, §§ 1, 2; St.1985, c. 209; St.1986,
c. 230, §§ 1, 2; St.1989, c. 219; St.1989, c. 535, § 5; St.1990, c. 474, § 1; St.1991, c. 280; St.1992, c. 115, § 1; St.1993, c. 50, §
23; St.1997, c. 197; St.2002, c. 107, §§ 1 to 4; St.2008, c. 176, § 95, eff. July 8, 2008; St.2008, c. 176, § 96, eff. July 1, 2010;
St.2008, c. 176, § 97, eff. Jan. 1, 2010; St.2011, c. 178, § 10, eff. Feb. 19, 2012.

Notes of Decisions (60)
M.G.L.A. 119 § 51A, MA ST 119 § 51A
Current through Chapter 64, except Chapter 47 of the 2019 1st Annual Session
End of Document
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KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

Massachusetts General Laws Annotated
Part II. Real and Personal Property and Domestic Relations (Ch. 183-210)
Title III. Domestic Relations (Ch. 207-210)
Chapter 208. Divorce (Refs & Annos)
M.G.L.A. 208 § 28
§ 28. Children; care, custody and maintenance; child support obligations; provisions
for education and health insurance; parents convicted of first degree murder
Effective: July 8, 2019
Currentness
<[ First paragraph effective until July 8, 2019. For text effective July 8, 2019, see below.]>
Upon a judgment for divorce, the court may make such judgment as it considers expedient relative to the care, custody and
maintenance of the minor children of the parties and may determine with which of the parents the children or any of them shall
remain or may award their custody to some third person if it seems expedient or for the benefit of the children. In determining
the amount of the child support obligation or in approving the agreement of the parties, the court shall apply the child support
guidelines promulgated by the chief justice of the trial court, and there shall be a rebuttable presumption that the amount of the
order which would result from the application of the guidelines is the appropriate amount of child support to be ordered. If, after
taking into consideration the best interests of the child, the court determines that a party has overcome such presumption, the
court shall make specific written findings indicating the amount of the order that would result from application of the guidelines;
that the guidelines amount would be unjust or inappropriate under the circumstances; the specific facts of the case which justify
departure from the guidelines; and that such departure is consistent with the best interests of the child. Upon a complaint after
a divorce, filed by either parent or by a next friend on behalf of the children after notice to both parents, the court may make a
judgment modifying its earlier judgment as to the care and custody of the minor children of the parties provided that the court
finds that a material and substantial change in the circumstances of the parties has occurred and the judgment of modification
is necessary in the best interests of the children. In furtherance of the public policy that dependent children shall be maintained
as completely as possible from the resources of their parents and upon a complaint filed after a judgment of divorce, orders of
maintenance and for support of minor children shall be modified if there is an inconsistency between the amount of the existing
order and the amount that would result from application of the child support guidelines promulgated by the chief justice of the
trial court or if there is a need to provide for the health care coverage of the child. A modification to provide for the health care
coverage of the child shall be entered whether or not a modification in the amount of child support is necessary. There shall be a
rebuttable presumption that the amount of the order which would result from the application of the guidelines is the appropriate
amount of child support to be ordered. If, after taking into consideration the best interests of the child, the court determines
that a party has overcome such presumption, the court shall make specific written findings indicating the amount of the order
that would result from application of the guidelines; that the guidelines amount would be unjust or inappropriate under the
circumstances; the specific facts of the case which justify departure from the guidelines; and that such departure is consistent
with the best interests of the child. The order shall be modified accordingly unless the inconsistency between the amount of the
existing order and the amount of the order that would result from application of the guidelines is due to the fact that the amount
of the existing order resulted from a rebuttal of the guidelines and that there has been no change in the circumstances which
resulted in such rebuttal; provided, however, that even if the specific facts that justified departure from the guidelines upon entry
of the existing order remain in effect, the order shall be modified in accordance with the guidelines unless the court finds that
the guidelines amount would be unjust or inappropriate under the circumstances and that the existing order is consistent with
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the best interests of the child. A modification of child support may enter notwithstanding an agreement of the parents that has
independent legal significance. If the IV-D agency as set forth in chapter 119A is responsible for enforcing a case, an order may
also be modified in accordance with the procedures set out in section 3B of said chapter 119A. The court may make appropriate
orders of maintenance, support and education of any child who has attained age eighteen but who has not attained age twentyone and who is domiciled in the home of a parent, and is principally dependent upon said parent for maintenance. The court
may make appropriate orders of maintenance, support and education for any child who has attained age twenty-one but who
has not attained age twenty-three, if such child is domiciled in the home of a parent, and is principally dependent upon said
parent for maintenance due to the enrollment of such child in an educational program, excluding educational costs beyond an
undergraduate degree. When the court makes an order for maintenance or support of a child, said court shall determine whether
the obligor under such order has health insurance or other health coverage on a group plan available to him through an employer
or organization or has health insurance or other health coverage available to him at a reasonable cost that may be extended to
cover the child for whom support is ordered. When said court has determined that the obligor has such insurance or coverage
available to him, said court shall include in the support order a requirement that the obligor exercise the option of additional
coverage in favor of the child or obtain coverage for the child.
<[ First paragraph as amended by 2019, 34, Sec. 14 effective
July 8, 2019. For text effective until July 8, 2019, see above.]>
Upon a judgment for divorce, the court may make such judgment as it considers expedient relative to the care, custody and
maintenance of the minor children of the parties and may determine with which of the parents the children or any of them shall
remain or may award their custody to some third person if it seems expedient or for the benefit of the children. In determining
the amount of the child support obligation or in approving the agreement of the parties, the court shall apply the child support
guidelines promulgated by the chief justice of the trial court, and there shall be a rebuttable presumption that the amount of the
order which would result from the application of the guidelines is the appropriate amount of child support to be ordered. If, after
taking into consideration the best interests of the child, the court determines that a party has overcome such presumption, the
court shall make specific written findings indicating the amount of the order that would result from application of the guidelines;
that the guidelines amount would be unjust or inappropriate under the circumstances; the specific facts of the case which justify
departure from the guidelines; and that such departure is consistent with the best interests of the child. Upon a complaint after
a divorce, filed by either parent or by a next friend on behalf of the children after notice to both parents, the court may make a
judgment modifying its earlier judgment as to the care and custody of the minor children of the parties provided that the court
finds that a material and substantial change in the circumstances of the parties has occurred and the judgment of modification
is necessary in the best interests of the children. In furtherance of the public policy that dependent children shall be maintained
as completely as possible from the resources of their parents and upon a complaint filed after a judgment of divorce, orders of
maintenance and for support of minor children shall be modified if there is an inconsistency between the amount of the existing
order and the amount that would result from application of the child support guidelines promulgated by the chief justice of the
trial court or if there is a need to provide for the health care coverage of the child. A modification to provide for the health care
coverage of the child shall be entered whether or not a modification in the amount of child support is necessary. There shall be a
rebuttable presumption that the amount of the order which would result from the application of the guidelines is the appropriate
amount of child support to be ordered. If, after taking into consideration the best interests of the child, the court determines
that a party has overcome such presumption, the court shall make specific written findings indicating the amount of the order
that would result from application of the guidelines; that the guidelines amount would be unjust or inappropriate under the
circumstances; the specific facts of the case which justify departure from the guidelines; and that such departure is consistent
with the best interests of the child. The order shall be modified accordingly unless the inconsistency between the amount of the
existing order and the amount of the order that would result from application of the guidelines is due to the fact that the amount
of the existing order resulted from a rebuttal of the guidelines and that there has been no change in the circumstances which
resulted in such rebuttal; provided, however, that even if the specific facts that justified departure from the guidelines upon
entry of the existing order remain in effect, the order shall be modified in accordance with the guidelines unless the court finds
that the guidelines amount would be unjust or inappropriate under the circumstances and that the existing order is consistent
with the best interests of the child. A modification of child support may enter notwithstanding an agreement of the parents
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that has independent legal significance. If the IV-D agency as set forth in chapter 119A is responsible for enforcing a case, an
order may also be modified in accordance with the procedures set out in section 3B of said chapter 119A. The court may make
appropriate orders of maintenance, support and education of any child who has attained age eighteen but who has not attained
age twenty-one and who is domiciled in the home of a parent, and is principally dependent upon said parent for maintenance.
The court may make appropriate orders of maintenance, support and education for any child who has attained age twenty-one
but who has not attained age twenty-three, if such child is domiciled in the home of a parent, and is principally dependent upon
said parent for maintenance due to the enrollment of such child in an educational program, excluding educational costs beyond
an undergraduate degree.
<[ Three paragraphs inserted following first paragraph by 2019, 34, Sec. 15 effective July 8, 2019.]>
If the court makes an order for maintenance or support of a child, the court shall require either parent to provide health care
coverage for the child if such coverage is available at reasonable cost and accessible to the child. The court may require the
obligor to pay an amount toward the obligee’s cost of health care coverage or toward uninsured medical expenses on behalf of
the child. If the court determines that an order for health care coverage is not in the best interest of the child or creates an undue
hardship for either parent, the court shall enter written findings.
If the child is enrolled in MassHealth, an equivalent program in another state pursuant to 42 U.S.C. 1397aa et seq. or 42 U.S.C.
1396a et seq. or an equivalent program in another state that is substantially similar to the program established in chapter 118E,
the court shall order the obligee to maintain coverage as long as the child remains eligible; provided, however, that court may
also order the obligor to enroll the child in private health insurance if: (i) private health insurance is available to the obligor at
reasonable cost and accessible to the child; (ii) enrollment in the insurance is in the best interest of the child; and (iii) enrollment
in the insurance will not create an undue hardship for the obligor or the obligee.
If the IV-D agency under chapter 119A is responsible for enforcing the order, the court shall order the parents to notify the IVD agency of any changes in the availability and terms of health care coverage. For the purposes of this section: (i) health care
coverage shall be deemed reasonable in cost if the cost to the party ordered to provide health care coverage does not exceed 5
per cent of the gross income of the party; (ii) health care coverage shall be deemed accessible to the child if covered services are
available within 15 miles of the child’s primary residence; (iii) health care coverage includes private health insurance available
through employment, union affiliation or otherwise, and public health coverage administered by the Title XIX agency; and (iv)
private health insurance shall be deemed not available at reasonable cost to an obligor or obligee whose gross income does not
exceed 150 per cent of the federal poverty guidelines for the family size or who receives MassHealth on behalf of the obligor,
the obligee or the child.
When a court makes an order for maintenance or support, the court shall determine whether the obligor under such order is
responsible for the maintenance or support of any other children of the obligor, even if a court order for such maintenance or
support does not exist, or whether the obligor under such order is under a preexisting order for the maintenance or support
of any other children from a previous marriage, or whether the obligor under such order is under a preexisting order for the
maintenance or support of any other children born out of wedlock. If the court determines that such responsibility does, in fact,
exist and that such obligor is fulfilling such responsibility such court shall take into consideration such responsibility in setting
the amount to paid 1 under the current order for maintenance or support.
No court shall make an order providing visitation rights to a parent who has been convicted of murder in the first degree of the
other parent of the child who is the subject of the order, unless such child is of suitable age to signify his assent and assents
to such order; provided, further, that until such order is issued, no person shall visit, with the child present, a parent who has
been convicted of murder in the first degree of the other parent of the child without the consent of the child's custodian or
legal guardian.
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Credits
Amended by St.1975, c. 400, § 29; St.1975, c. 661, § 1; St.1976, c. 279, § 1; St.1983, c. 233, § 76; St.1985, c. 490, § 1; St.1988,
c. 23, § 66; St.1991, c. 173, § 1; St.1993, c. 460, §§ 60 to 62; St.1997, c. 77, § 2; St.1998, c. 64, §§ 194, 195; St.2011, c. 93,
§ 37, eff. July 1, 2012; St.2019, c. 34, §§ 14, 15, eff. July 8, 2019.

Notes of Decisions (549)

Footnotes
So in enrolled bill.
1
M.G.L.A. 208 § 28, MA ST 208 § 28
Current through Chapter 64, except Chapter 47 of the 2019 1st Annual Session
End of Document
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KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

Massachusetts General Laws Annotated
Part II. Real and Personal Property and Domestic Relations (Ch. 183-210)
Title III. Domestic Relations (Ch. 207-210)
Chapter 208. Divorce (Refs & Annos)
M.G.L.A. 208 § 31
§ 31. Custody of children; shared custody plans
Currentness
For the purposes of this section, the following words shall have the following meaning unless the context requires otherwise:
“Sole legal custody”, one parent shall have the right and responsibility to make major decisions regarding the child's welfare
including matters of education, medical care and emotional, moral and religious development.
“Shared legal custody”, continued mutual responsibility and involvement by both parents in major decisions regarding the
child's welfare including matters of education, medical care and emotional, moral and religious development.
“Sole physical custody”, a child shall reside with and be under the supervision of one parent, subject to reasonable visitation
by the other parent, unless the court determines that such visitation would not be in the best interest of the child.
“Shared physical custody”, a child shall have periods of residing with and being under the supervision of each parent; provided,
however, that physical custody shall be shared by the parents in such a way as to assure a child frequent and continued contact
with both parents.
In making an order or judgment relative to the custody of children, the rights of the parents shall, in the absence of misconduct,
be held to be equal, and the happiness and welfare of the children shall determine their custody. When considering the happiness
and welfare of the child, the court shall consider whether or not the child's present or past living conditions adversely affect
his physical, mental, moral or emotional health.
Upon the filing of an action in accordance with the provisions of this section, section twenty-eight of this chapter, or section
thirty-two of chapter two hundred and nine and until a judgment on the merits is rendered, absent emergency conditions, abuse
or neglect, the parents shall have temporary shared legal custody of any minor child of the marriage; provided, however, that
the judge may enter an order for temporary sole legal custody for one parent if written findings are made that such shared
custody would not be in the best interest of the child. Nothing herein shall be construed to create any presumption of temporary
shared physical custody.
In determining whether temporary shared legal custody would not be in the best interest of the child, the court shall consider
all relevant facts including, but not limited to, whether any member of the family abuses alcohol or other drugs or has deserted
the child and whether the parties have a history of being able and willing to cooperate in matters concerning the child.
If, despite the prior or current issuance of a restraining order against one parent pursuant to chapter two hundred and nine A,
the court orders shared legal or physical custody either as a temporary order or at a trial on the merits, the court shall provide
written findings to support such shared custody order.
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There shall be no presumption either in favor of or against shared legal or physical custody at the time of the trial on the merits,
except as provided for in section 31A.
At the trial on the merits, if the issue of custody is contested and either party seeks shared legal or physical custody, the parties,
jointly or individually, shall submit to the court at the trial a shared custody implementation plan setting forth the details of shared
custody including, but not limited to, the child's education; the child's health care; procedures for resolving disputes between
the parties with respect to child-raising decisions and duties; and the periods of time during which each party will have the child
reside or visit with him, including holidays and vacations, or the procedure by which such periods of time shall be determined.
At the trial on the merits, the court shall consider the shared custody implementation plans submitted by the parties. The court
may issue a shared legal and physical custody order and, in conjunction therewith, may accept the shared custody implementation
plan submitted by either party or by the parties jointly or may issue a plan modifying the plan or plans submitted by the
parties. The court may also reject the plan and issue a sole legal and physical custody award to either parent. A shared custody
implementation plan issued or accepted by the court shall become part of the judgment in the action, together with any other
appropriate custody orders and orders regarding the responsibility of the parties for the support of the child.
Provisions regarding shared custody contained in an agreement executed by the parties and submitted to the court for its approval
that addresses the details of shared custody shall be deemed to constitute a shared custody implementation plan for purposes
of this section.
An award of shared legal or physical custody shall not affect a parent's responsibility for child support. An order of shared
custody shall not constitute grounds for modifying a support order absent demonstrated economic impact that is an otherwise
sufficient basis warranting modification.
The entry of an order or judgment relative to the custody of minor children shall not negate or impede the ability of the noncustodial parent to have access to the academic, medical, hospital or other health records of the child, as he would have had
if the custody order or judgment had not been entered; provided, however, that if a court has issued an order to vacate against
the non-custodial parent or an order prohibiting the non-custodial parent from imposing any restraint upon the personal liberty
of the other parent or if nondisclosure of the present or prior address of the child or a party is necessary to ensure the health,
safety or welfare of such child or party, the court may order that any part of such record pertaining to such address shall not
be disclosed to such non-custodial parent.
Where the parents have reached an agreement providing for the custody of the children, the court may enter an order in
accordance with such agreement, unless specific findings are made by the court indicating that such an order would not be in
the best interests of the children.
Credits
Amended by St.1975, c. 400, § 31, as amended by St.1977, c. 829, § 12; St.1977, c. 238; St.1981, c. 299; St.1982, c. 252;
St.1983, c. 695; St.1986, c. 480; St.1989, c. 689; St.1998, c. 179, §§ 1, 2.

Notes of Decisions (138)
M.G.L.A. 208 § 31, MA ST 208 § 31
Current through Chapter 64, except Chapter 47 of the 2019 1st Annual Session
End of Document
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KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

Massachusetts General Laws Annotated
Part II. Real and Personal Property and Domestic Relations (Ch. 183-210)
Title III. Domestic Relations (Ch. 207-210)
Chapter 208. Divorce (Refs & Annos)
M.G.L.A. 208 § 31A
§ 31A. Visitation and custody orders; consideration of abuse toward parent or child; best interest of child
Currentness
In issuing any temporary or permanent custody order, the probate and family court shall consider evidence of past or present
abuse toward a parent or child as a factor contrary to the best interest of the child. For the purposes of this section, “abuse” shall
mean the occurrence of one or more of the following acts between a parent and the other parent or between a parent and child:
(a) attempting to cause or causing bodily injury; or (b) placing another in reasonable fear of imminent bodily injury. “Serious
incident of abuse” shall mean the occurrence of one or more of the following acts between a parent and the other parent or
between a parent and child: (a) attempting to cause or causing serious bodily injury; (b) placing another in reasonable fear of
imminent serious bodily injury; or (c) causing another to engage involuntarily in sexual relations by force, threat or duress.
For purposes of this section, “bodily injury” and “serious bodily injury” shall have the same meanings as provided in section
13K of chapter 265.
A probate and family court's finding, by a preponderance of the evidence, that a pattern or serious incident of abuse has occurred
shall create a rebuttable presumption that it is not in the best interests of the child to be placed in sole custody, shared legal
custody or shared physical custody with the abusive parent. Such presumption may be rebutted by a preponderance of the
evidence that such custody award is in the best interests of the child. For the purposes of this section, “an abusive parent” shall
mean a parent who has committed a pattern of abuse or a serious incident of abuse.
For the purposes of this section, the issuance of an order or orders under chapter 209A shall not in and of itself constitute a
pattern or serious incident of abuse; nor shall an order or orders entered ex parte under said chapter 209A be admissible to
show whether a pattern or serious incident of abuse has in fact occurred; provided, however, that an order or orders entered ex
parte under said chapter 209A may be admissible for other purposes as the court may determine, other than showing whether
a pattern or serious incident of abuse has in fact occurred; provided further, that the underlying facts upon which an order or
orders under said chapter 209A was based may also form the basis for a finding by the probate and family court that a pattern
or serious incident of abuse has occurred.
If the court finds that a pattern or serious incident of abuse has occurred and issues a temporary or permanent custody order, the
court shall within 90 days enter written findings of fact as to the effects of the abuse on the child, which findings demonstrate
that such order is in the furtherance of the child's best interests and provides for the safety and well-being of the child.
If ordering visitation to the abusive parent, the court shall provide for the safety and well-being of the child and the safety of
the abused parent. The court may consider:
(a) ordering an exchange of the child to occur in a protected setting or in the presence of an appropriate third party;
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(b) ordering visitation supervised by an appropriate third party, visitation center or agency;
(c) ordering the abusive parent to attend and complete, to the satisfaction of the court, a certified batterer's treatment program
as a condition of visitation;
(d) ordering the abusive parent to abstain from possession or consumption of alcohol or controlled substances during the
visitation and for 24 hours preceding visitation;
(e) ordering the abusive parent to pay the costs of supervised visitation;
(f) prohibiting overnight visitation;
(g) requiring a bond from the abusive parent for the return and safety of the child;
(h) ordering an investigation or appointment of a guardian ad litem or attorney for the child; and
(i) imposing any other condition that is deemed necessary to provide for the safety and well-being of the child and the safety
of the abused parent.
Nothing in this section shall be construed to affect the right of the parties to a hearing under the rules of domestic relations
procedure or to affect the discretion of the probate and family court in the conduct of such hearings.
Credits
Added by St.1998, c. 179, § 3.

Notes of Decisions (9)
M.G.L.A. 208 § 31A, MA ST 208 § 31A
Current through Chapter 64, except Chapter 47 of the 2019 1st Annual Session
End of Document
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KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

Massachusetts General Laws Annotated
Part II. Real and Personal Property and Domestic Relations (Ch. 183-210)
Title III. Domestic Relations (Ch. 207-210)
Chapter 209A. Abuse Prevention (Refs & Annos)
M.G.L.A. 209A § 3
§ 3. Remedies; period of relief
Effective: August 8, 2014
Currentness
A person suffering from abuse from an adult or minor family or household member may file a complaint in the court requesting
protection from such abuse, including, but not limited to, the following orders:
(a) ordering the defendant to refrain from abusing the plaintiff, whether the defendant is an adult or minor;
(b) ordering the defendant to refrain from contacting the plaintiff, unless authorized by the court, whether the defendant is an
adult or minor;
(c) ordering the defendant to vacate forthwith and remain away from the household, multiple family dwelling, and workplace.
Notwithstanding the provisions of section thirty-four B of chapter two hundred and eight, an order to vacate shall be for a fixed
period of time, not to exceed one year, at the expiration of which time the court may extend any such order upon motion of the
plaintiff, with notice to the defendant, for such additional time as it deems necessary to protect the plaintiff from abuse;
(d) awarding the plaintiff temporary custody of a minor child; provided, however, that in any case brought in the probate and
family court a finding by such court by a preponderance of the evidence that a pattern or serious incident of abuse, as defined
in section 31A of chapter 208, toward a parent or child has occurred shall create a rebuttable presumption that it is not in the
best interests of the child to be placed in sole custody, shared legal custody or shared physical custody with the abusive parent.
Such presumption may be rebutted by a preponderance of the evidence that such custody award is in the best interests of the
child. For the purposes of this section, an “abusive parent” shall mean a parent who has committed a pattern of abuse or a
serious incident of abuse;
For the purposes of this section, the issuance of an order or orders under chapter 209A shall not in and of itself constitute a
pattern or serious incident of abuse; nor shall an order or orders entered ex parte under said chapter 209A be admissible to
show whether a pattern or serious incident of abuse has in fact occurred; provided, however, that an order or orders entered ex
parte under said chapter 209A may be admissible for other purposes as the court may determine, other than showing whether
a pattern or serious incident of abuse has in fact occurred; provided further, that the underlying facts upon which an order or
orders under said chapter 209A was based may also form the basis for a finding by the probate and family court that a pattern
or serious incident of abuse has occurred.
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If the court finds that a pattern or serious incident of abuse has occurred and issues a temporary or permanent custody order, the
court shall within 90 days enter written findings of fact as to the effects of the abuse on the child, which findings demonstrate
that such order is in the furtherance of the child's best interests and provides for the safety and well-being of the child.
If ordering visitation to the abusive parent, the court shall provide for the safety and well-being of the child and the safety of
the abused parent. The court may consider:
(a) ordering an exchange of the child to occur in a protected setting or in the presence of an appropriate third party;
(b) ordering visitation supervised by an appropriate third party, visitation center or agency;
(c) ordering the abusive parent to attend and complete, to the satisfaction of the court, a certified batterer's treatment program
as a condition of visitation;
(d) ordering the abusive parent to abstain from possession or consumption of alcohol or controlled substances during the
visitation and for 24 hours preceding visitation;
(e) ordering the abusive parent to pay the costs of supervised visitation;
(f) prohibiting overnight visitation;
(g) requiring a bond from the abusive parent for the return and safety of the child;
(h) ordering an investigation or appointment of a guardian ad litem or attorney for the child; and
(i) imposing any other condition that is deemed necessary to provide for the safety and well-being of the child and the safety
of the abused parent.
Nothing in this section shall be construed to affect the right of the parties to a hearing under the rules of domestic relations
procedure or to affect the discretion of the probate and family court in the conduct of such hearing.
(e) ordering the defendant to pay temporary support for the plaintiff or any child in the plaintiff's custody or both, when the
defendant has a legal obligation to support such a person. In determining the amount to be paid, the court shall apply the
standards established in the child support guidelines. Each judgment or order of support which is issued, reviewed or modified
pursuant to this chapter shall conform to and shall be enforced in accordance with the provisions of section 12 of chapter 119A;
(f) ordering the defendant to pay the person abused monetary compensation for the losses suffered as a direct result of such
abuse. Compensatory losses shall include, but not be limited to, loss of earnings or support, costs for restoring utilities, outof-pocket losses for injuries sustained, replacement costs for locks or personal property removed or destroyed, medical and
moving expenses and reasonable attorney's fees;
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(g) ordering information in the case record to be impounded in accordance with court rule;
(h) ordering the defendant to refrain from abusing or contacting the plaintiff's child, or child in plaintiff's care or custody, unless
authorized by the court;
(i) the judge may recommend to the defendant that the defendant attend a batterer's intervention program that is certified by
the department of public health.
No filing fee shall be charged for the filing of the complaint. Neither the plaintiff nor the plaintiff's attorney shall be charged
for certified copies of any orders entered by the court, or any copies of the file reasonably required for future court action or
as a result of the loss or destruction of plaintiff's copies.
Any relief granted by the court shall be for a fixed period of time not to exceed one year. Every order shall on its face state
the time and date the order is to expire and shall include the date and time that the matter will again be heard. If the plaintiff
appears at the court at the date and time the order is to expire, the court shall determine whether or not to extend the order for
any additional time reasonably necessary to protect the plaintiff or to enter a permanent order. When the expiration date stated
on the order is on a weekend day or holiday, or a date when the court is closed to business, the order shall not expire until the
next date that the court is open to business. The plaintiff may appear on such next court business day at the time designated
by the order to request that the order be extended. The court may also extend the order upon motion of the plaintiff, for such
additional time as it deems necessary to protect from abuse the plaintiff or any child in the plaintiff's care or custody. The fact
that abuse has not occurred during the pendency of an order shall not, in itself, constitute sufficient ground for denying or failing
to extend the order, of allowing an order to expire or be vacated, or for refusing to issue a new order.
The court may modify its order at any subsequent time upon motion by either party. When the plaintiff's address is inaccessible
to the defendant as provided in section 8 of this chapter and the defendant has filed a motion to modify the court's order, the
court shall be responsible for notifying the plaintiff. In no event shall the court disclose any such inaccessible address.
No order under this chapter shall in any manner affect title to real property.
No court shall compel parties to mediate any aspect of their case. Although the court may refer the case to the family service
office of the probation department or victim/witness advocates for information gathering purposes, the court shall not compel
the parties to meet together in such information gathering sessions.
A court shall not deny any complaint filed under this chapter solely because it was not filed within a particular time period
after the last alleged incident of abuse.
A court may issue a mutual restraining order or mutual no-contact order pursuant to any abuse prevention action only if the
court has made specific written findings of fact. The court shall then provide a detailed order, sufficiently specific to apprise
any law officer as to which party has violated the order, if the parties are in or appear to be in violation of the order.
Any action commenced under the provisions of this chapter shall not preclude any other civil or criminal remedies. A party
filing a complaint under this chapter shall be required to disclose any prior or pending actions involving the parties for divorce,
annulment, paternity, custody or support, guardianship, separate support or legal separation, or abuse prevention.
If there is a prior or pending custody support order from the probate and family court department of the trial court, an order
issued in the superior, district or Boston municipal court departments of the trial court pursuant to this chapter may include any
relief available pursuant to this chapter including orders for custody or support; provided, however, that upon issuing an order
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for custody or support, the superior, district or Boston municipal court shall provide a copy of the order to the probate and family
court department of the trial court that issued the prior or pending custody or support order immediately; provided further, that
such order for custody or support shall be for a fixed period of time, not to exceed 30 days; and provided further, that such order
may be superseded by a subsequent custody or support order issued by the probate and family court department, which shall
retain final jurisdiction over any custody or support order. This section shall not be interpreted to mean that superior, district or
Boston municipal court judges are prohibited or discouraged from ordering all other necessary relief or issuing the custody and
support provisions of orders pursuant to this chapter for the full duration permitted under subsection (c).
If the parties to a proceeding under this chapter are parties in a subsequent proceeding in the probate and family court department
for divorce, annulment, paternity, custody or support, guardianship or separate support, any custody or support order or judgment
issued in the subsequent proceeding shall supersede any prior custody or support order under this chapter.
Credits
Added by St.1978, c. 447, § 2. Amended by St.1983, c. 678, § 4; St.1990, c. 403, § 3; St.1998, c. 64, § 204; St.1998, c. 179, §
5; St.1999, c. 127, § 155; St.2000, c. 236, §§ 22, 23; St.2002, c. 184, § 113; St.2014, c. 260, §§ 12, 13, eff. Aug. 8, 2014.

Notes of Decisions (255)
M.G.L.A. 209A § 3, MA ST 209A § 3
Current through Chapter 64, except Chapter 47 of the 2019 1st Annual Session
End of Document

© 2019 Thomson Reuters. No claim to original U.S. Government Works.

© 2019 Thomson Reuters. No claim to original
56 U.S. Government Works.

4

§ 35A. Process; issuance on complaints for misdemeanors;..., MA ST 218 § 35A

KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

Massachusetts General Laws Annotated
Part III. Courts, Judicial Officers and Proceedings in Civil Cases (Ch. 211-262)
Title I. Courts and Judicial Officers (Ch. 211-222)
Chapter 218. District Courts (Refs & Annos)
M.G.L.A. 218 § 35A
§ 35A. Process; issuance on complaints for misdemeanors; consideration
of criminal records and domestic violence records; right to hearing
Effective: July 1, 2004
Currentness
If a complaint is received by a district court, or by a justice, associate justice or special justice thereof, or by a clerk, assistant
clerk, temporary clerk or temporary assistant clerk thereof under section 32, 33 or 35, as the case may be, the person against
whom such complaint is made, if not under arrest for the offense for which the complaint is made, shall, in the case of a
complaint for a misdemeanor or a complaint for a felony received from a law enforcement officer who so requests, and may, in
the discretion of any said officers in the case of a complaint for a felony which is not received from a law enforcement officer, be
given an opportunity to be heard personally or by counsel in opposition to the issuance of any process based on such complaint
unless there is an imminent threat of bodily injury, of the commission of a crime, or of flight from the commonwealth by the
person against whom such complaint is made. The court or said officers referred to above shall consider the named defendant's
criminal record and the records contained within the statewide domestic violence record keeping system maintained by the
office of the commissioner of probation in determining whether an imminent threat of bodily injury exists. Unless a citation
as defined in section 1 of chapter 90C has been issued, notice shall also be given of the manner in which he may be heard in
opposition as provided herein.
The court, or said officer thereof, may upon consideration of the evidence, obtained by hearing or otherwise, cause process
to be issued unless there is no probable cause to believe that the person who is the object of the complaint has committed the
offense charged.
The term district court as used in this section shall include the Boston municipal court department and the juvenile court
department.
Credits
Added by St.1943, c. 349, § 1. Amended by St.1945, c. 293; St.1978, c. 478, § 193; St.1992, c. 188, § 6; St.2004, c. 149, §
200, eff. July 1, 2004.

Notes of Decisions (51)
M.G.L.A. 218 § 35A, MA ST 218 § 35A
Current through Chapter 64, except Chapter 47 of the 2019 1st Annual Session
End of Document
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Massachusetts General Laws Annotated
Massachusetts Rules of Appellate Procedure (Refs & Annos)
Massachusetts Rules of Appellate Procedure (Mass.R.A.P.), Rule 17
Rule 17. Brief of an Amicus Curiae
Currentness
(a) General. A brief of an amicus curiae may be filed only (1) by leave of the appellate court or a single justice granted on
motion or (2) when solicited by the appellate court, except that leave shall not be required when the brief is presented by the
Commonwealth or its officer or agency. The brief may be conditionally filed with the motion for leave. A motion for leave shall
identify the interest of the applicant and shall state the reasons why a brief of an amicus curiae is desirable.
(b) Timing. In all cases, an amicus curiae shall file its brief no later than 21 days before the date of oral argument for that case
unless the appellate court or a single justice for cause shown shall grant leave for later filing. Any party may request leave from
the appellate court or a single justice to file a response to a brief filed by an amicus curiae.
(c) Cover, Length, and Content. An amicus brief must comply with Rule 20. In addition to the requirements of Rule 20, the
cover must identify the party or parties supported and indicate whether the brief supports affirmance or reversal or neither. An
amicus brief need not comply with all the requirements of Rule 16, but must include the following:
(1) if the amicus curiae is a corporation, a disclosure statement like that required of parties by Supreme Judicial Court Rule 1:21;
(2) a table of contents with page references, in accord with Rule 16(a)(3);
(3) a table of authorities, in accord with Rule 16(a)(4);
(4) a concise statement of the identity of the amicus curiae and its interest in the case;
(5) unless the brief is presented by the Commonwealth or its officer or agency, a declaration that indicates whether
(A) a party or a party's counsel authored the brief in whole or in part;
(B) a party or a party's counsel contributed money that was intended to fund preparing or submitting the brief;
(C) a person or entity--other than the amicus curiae, its members, or its counsel--contributed money that was intended to fund
preparing or submitting the brief and, if so, identifying each such person or entity; and
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(D) the amicus curiae or its counsel represents or has represented one of the parties to the present appeal in another proceeding
involving similar issues, or was a party or represented a party in a proceeding or legal transaction that is at issue in the present
appeal, and, if so, identifying the proceeding or transaction, its relevance to the present appeal, and the parties involved;
(6) a summary of argument, in accord with Rule 16(a)(8), if the argument is more than 20 pages in length or more than 4,500
words if produced in a proportionally spaced font;
(7) an argument, which need not include a statement of the applicable standard of review;
(8) a signature block, in accord with Rule 16(a)(12);
(9) a certificate stating that the brief complies with the requirements of this rule and Rule 20 and specifying how compliance
with the length limit of Rule 20(a)(3)(E) was ascertained, by stating either (A) the name, size, and number of characters per
inch of the monospaced font used and the number of non-excluded pages, or (B) the name and size of the proportionally spaced
font used, the number of non-excluded words, and the name and version of the word-processing program used; and
(10) a certificate of service, in accord with Rule 13(e).
A brief not complying with these rules (including a brief that does not contain a certification) may be struck from the files by
the appellate court or a single justice.
(d) Filing. The same number of copies of the brief of an amicus curiae shall be filed with the clerk and served on each party
as required by Rule 19(d).
(e) Oral argument. A motion of an amicus curiae to participate in the oral argument will be granted only for good cause.
Credits
Amended October 30, 1997, effective January 1, 1998; October 31, 2018, effective March 1, 2019.
Editors' Notes
REPORTER'S NOTES--1973
No existing rule governs briefs of an amicus curiae. Appellate Rule 17, limiting the right to file such a brief to an amicus who
has obtained leave of the full appellate court or a single justice on motion, follows existing practice. It should be noted that the
Commonwealth need never obtain leave to file an amicus brief.
REPORTER'S NOTES--1979
Rule 17 is unchanged, its provisions having been incorporated into criminal appellate procedure by former Appeals Court and
Supreme Judicial Court Rules 1:15 (1975: 3 Mass.App.Ct. 803, 366 Mass. 861).
REPORTER'S NOTES--1997
© 2019 Thomson Reuters. No claim to original
59 U.S. Government Works.

2

Rule 17. Brief of an Amicus Curiae, MA ST RAP Rule 17

The 1997 amendment to Appellate Rule 17 added a new last sentence requiring that the number of copies of an amicus brief to
be filed with the appellate court and served on counsel be the same as set forth in Appellate Rule 19(b).
REPORTER'S NOTES--2019
Rule 17 was divided into separate subdivisions for clarity and substantively revised as described below.
Rule 17(a) contains the first three sentences of prior Rule 17. The words “or its officer or agency” were added at the end of the
second sentence to make it clear that an officer or agency of the Commonwealth may also file an amicus brief as of right. This
language was adopted from a similar provision in Fed. R. App. P. 29(a)(2). The phrase “at the request of the appellate court”
was amended to “when solicited by the appellate court” to clarify when an amicus brief may be filed without leave of court.
In accordance with Rule 17(a)(2), an amicus curiae need not move for leave to file a brief in a case where an appellate court
has issued an announcement requesting submission of amicus briefs. The words “consent or” were struck because they were
redundant of “leave” of court to file an amicus brief.
Rule 17(b) revises the fourth sentence of prior Rule 17 to allow an amicus curiae to file an amicus brief no later than 21 days
before the date of oral argument for that case, unless leave is granted for later filing. This is intended to establish an ascertainable
date for the filing of an amicus brief on behalf of any party, provide all parties with sufficient time to prepare a response to an
amicus brief, and allow the appellate court sufficient time to review any amicus brief or response. Rule 17(b) was also amended
to explicitly allow any party to seek leave from the appellate court or single justice to respond to any amicus brief.
Rule 17(c) is a new subdivision that governs the cover, length, and content of an amicus brief. An amicus brief must comply
with the formatting and length requirements of Rule 20. However, an amicus brief does not need to comply with all of the
content requirements applicable to a party's brief under Rule 16. Instead, Rule 17(c) explicitly references certain provisions of
Rule 16 that are applicable to an amicus brief. Text was also added to clarify an amicus brief may be struck by an appellate
court or single justice if it does not comply with Rule 17(c).
Rules 17(c)(4) and (c)(5) require the amicus curiae to identify its interest in the case in an amicus brief, so that it will be readily
apparent to the appellate court when considering the brief. These paragraphs were modelled on Fed. R. App. P. 29(a)(4)(D)(E), with a few changes. As with the analogous Federal rule, these paragraphs are not intended to require the amicus to disclose
mere coordination of arguments or sharing of drafts with a party. The paragraphs are, however, intended to discourage the use
of amicus briefs as an instrument to reiterate arguments made by a party to the appeal.
Rule 17(c)(5)(D) requires disclosure concerning whether “the amicus curiae or its counsel represents or has represented one
of the parties to the present appeal in another proceeding involving similar issues, or was a party or represented a party in a
proceeding or legal transaction that is at issue in the present appeal,” in accord with Aspinall v. Philip Morris Co., Inc., 442
Mass. 381, 385 n.8 (2004), and Champa v. Weston Public Schools, 473 Mass. 86, 87 n.2 (2015). In determining whether another
proceeding involves similar issues, the amicus and its counsel need only consider issues that have been explicitly raised in, and
that are directly relevant to, the other proceeding and the present appeal. Likewise, in determining whether another proceeding or
transaction is at issue in the present appeal, the amicus and its counsel need only consider whether that proceeding or transaction
has been explicitly put at issue in the appeal. Similar to Fed. R. App. P. 29(a)(4)(E), the Commonwealth and its officer or agency
are exempted from the requirements in Rule 17(c)(5).
Rule 17(d) contains the last sentence of prior Rule 17 as a stand-alone subdivision. The text “counsel for each party separately
represented” was replaced with “each party,” consistent with the with the new definition of “party” in Rule 1(c). The crossreference to Rule 19(b) was changed to Rule 19(d) to conform to changes in Rule 19.
Rule 17(e) contains the fifth sentence of prior Rule 17 as a stand-alone subdivision. The standard for allowing a motion of
an amicus curiae to participate in oral argument was changed from “extraordinary reasons” to “good cause” to reflect that an
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amicus curiae's participation at oral argument may be desirable for a variety of reasons, even if those reasons might not be
fairly described as “extraordinary.”
Further organizational and stylistic revisions were made to this rule in 2019 in accordance with a global review and revision of
all of the Appellate Rules. These revisions are described in the 2019 Reporter's Notes to Rule 1.
With regard to the preparation of the 2019 Reporter's Notes to this Rule, see the first paragraph of the 2019 Reporter's Notes
to Rule 1. For an overview of the 2019 amendments to the Rules and a summary of the global amendments to the Rules, see
2019 Reporter's Notes to Rule 1, sections I. and II.

Notes of Decisions (1)
Rules App. Proc., Rule 17, MA ST RAP Rule 17
Current with amendments received through August 1, 2019.
End of Document
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Massachusetts General Laws Annotated
Massachusetts Rules of Civil Procedure
VII. Judgment
Massachusetts Rules of Civil Procedure (Mass.R.Civ.P.), Rule 60
Rule 60. Relief From Judgment or Order
Currentness
(a) Clerical Mistakes. Clerical mistakes in judgments, orders or other parts of the record and errors therein arising from
oversight or omission may be corrected by the court at any time of its own initiative or on the motion of any party and after such
notice, if any, as the court orders. During the pendency of an appeal, such mistakes may be so corrected before the appeal is
docketed in the appellate court, and thereafter while the appeal is pending may be so corrected with leave of the appellate court.
(b) Mistake; Inadvertence; Excusable Neglect; Newly Discovered Evidence; Fraud, etc. On motion and upon such terms
as are just, the court may relieve a party or his legal representative from a final judgment, order, or proceeding for the following
reasons: (1) mistake, inadvertence, surprise, or excusable neglect; (2) newly discovered evidence which by due diligence could
not have been discovered in time to move for a new trial under Rule 59(b); (3) fraud (whether heretofore denominated intrinsic
or extrinsic), misrepresentation, or other misconduct of an adverse party; (4) the judgment is void; (5) the judgment has been
satisfied, released, or discharged, or a prior judgment upon which it is based has been reversed or otherwise vacated, or it is
no longer equitable that the judgment should have prospective application; or (6) any other reason justifying relief from the
operation of the judgment. The motion shall be made within a reasonable time, and for reasons (1), (2), and (3) not more than
one year after the judgment, order or proceeding was entered or taken. A motion under this subdivision (b) does not affect the
finality of a judgment or suspend its operation. This rule does not limit the power of a court to entertain an independent action
to relieve a party from a judgment, order, or proceeding, or to set aside a judgment for fraud upon the court. Writs of review,
of error, of audita querela, and petitions to vacate judgment are abolished, and the procedure for obtaining any relief from a
judgment shall be by motion as prescribed in these rules or by an independent action.
Editors' Notes
REPORTER'S NOTES--1973
Rule 60 encompasses two basic situations: (a) the correction of mere clerical mistakes in the judgment or other part of the
record, and (b) substantive relief from a final judgment. Included in Rule 60(b) are all possible grounds for relief from a final
judgment. A motion under Rule 60(b) performs the same function as the former Massachusetts procedures of writ of review,
writ of error, writ of audita querela and petition to vacate judgment. As will be noted below, Rule 60 preserves the substance of
these remedies. But with the adoption of Rule 60, the relief is available through simple “motion” under Rule 60(b). In addition,
Rule 60 does not prohibit the court from entertaining an independent action to relieve a party from a judgment.
A motion under Rule 60 is addressed to the trial judge's judicial discretion, and is generally not reviewable except for a clear
abuse of discretion. Farmers Co-operative Elevator Association v. Strand, 382 F.2d 224 (8th Cir.1967). Further, because a Rule
60(b) motion does not affect the finality of the judgment, it does not toll the time for taking an appeal. Compare Rule 62(e).
Rule 60(a) is limited to the correction of purely clerical errors. Errors within the purview of Rule 60(a) include “misprisions,
oversights, omissions, unintended acts or failures to act.” First National Bank v. National Airlines, 167 F.Supp. 167
(S.D.N.Y.1958). In effect, Rule 60(a) merely seeks to ensure that the record of judgment reflects what actually took place.
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Substantive errors or mistakes are outside the scope of Rule 60(a). See Stowers v. United States, 191 F.Supp. 795 (N.D.Ga.1961)
holding that failure to consider interest as an element of a judgment is a substantive matter beyond Rule 60(a).
Further, Rule 60(a) does not apply unless the mistake springs from some oversight or omission; it does not cover mistakes which
result from deliberate action. Ferraro v. Arthur M. Rosenberg Co., Inc., 156 F.2d 212 (2d Cir.1946). The word “record” in Rule
60(a) refers not only to process, pleadings, and verdict but also to evidentiary documents, testimony taken, instructions to the
jury, and all other matters pertaining to the case of which there is a written record. Rule 60(a) covers mistakes or errors of the
clerk, the court, the jury, or a party. The taking of an appeal does not divest the trial court of power to correct errors. However,
once the case is docketed in the appellate court, the trial court can only grant relief after first obtaining the appellate court's leave.
Rule 60(b) affords a “party or his legal representative” a means of obtaining substantial relief from a “final judgment, order or
proceeding.” Interlocutory judgments thus do not fall within Rule 60(b). They remain subject to the complete power of the court
rendering them to afford such relief from them as justice requires. This has long been the federal rule. John Simmons Co. v.
Grier Brothers Co., 258 U.S. 82, 12 S.Ct. 196, 66 L.Ed. 475 (1922). Rule 60(b) leaves this unchanged. Rule 60(b) incorporates
all possible grounds for relief from judgment; such relief must be sought by “motion as prescribed in these rules or by an
independent action.” The phrase “independent action” has been interpreted to mean, not that a party could still utilize the older
common law and equitable remedies for relief from judgment, but rather “that courts no longer are to be hemmed in by the
uncertain boundaries of these and other common law remedial tools.” Klapprott v. United States, 335 U.S. 601, 69 S.Ct. 384, 93
L.Ed. 266 (1949). The court now has power “to vacate judgments whenever such action is appropriate to accomplish justice.”
Id. Thus, as presently interpreted, Rule 60(b) contains the substance of the older remedies while simplifying the procedure for
obtaining such relief.
Rule 60(b)(1) allows relief for “mistake, inadvertence, surprise or excusable neglect.” It applies to acts of the court, parties
or third persons. Thus Rule 60(b)(1) has been held to permit granting of relief where the court overlooked one small item of
damages concerned with the major issues of the case. Southern Fireproofing Co. v. R.F. Ball Construction Co., 334 F.2d 122 (8th
Cir.1964). Similarly, the oversight of an attorney's law clerk in failing to serve a more definite statement of claim may be ground
for vacating a judgment dismissing the complaint under the mistake or inadvertence clause of Rule 60(b)(1). Weller v. Socony
Vacuum Oil Co. of New York, 2 F.R.D. 158 (S.D.N.Y.1941). Where a default judgment was based on a misunderstanding as
to appearance and representation by counsel, relief was granted under Rule 60(b)(1). Standard Grate Bar Co. v. Defense Plant
Corp., 3 F.R.D. 371 (M.D.Pa.1944).
The “excusable neglect” clause of the section has been frequently interpreted. It seems clear that relief will be granted only
if the party seeking relief demonstrates that the mistake, misunderstanding, or neglect was excusable and was not due to his
own carelessness. See Petition of Pui Lan Yee, 20 F.R.D. 399 (N.D.Cal.1957); Kahle v. Amtorg Trading Corp., 13 F.R.D. 107
(D.N.J.1952). The party seeking the relief bears the burden of justifying failure to avoid the mistake or inadvertence. The reasons
must be substantial. For example, the misplacing of papers in the excitement of moving an attorney's office was held not to
constitute excusable neglect sufficient to relieve the party from a default judgment entered for failure to file an answer. Standard
Newspaper Inc. v. King, 375 F.2d 115 (2nd Cir.1967). Likewise, ignorance of the rules of civil procedure has been held not to
be “excusable neglect.” Ohliger v. U.S., 308 F.2d 667 (2nd Cir.1962).
Rule 60(b)(2) affords a party relief from a final judgment, order or proceeding on the ground of newly discovered evidence.
The movant bears the burden of showing that the evidence could not have been discovered by due diligence in time to move
for a new trial under Rule 59(b). See Flett v. W.A. Alexander & Co., 302 F.2d 321, 324 (7th Cir.), cert. denied, 371 U.S. 841,
83 S.Ct. 71, 9 L.Ed.2d 77 (1962):
“Rule 60(b) provides for extraordinary relief and may be invoked only upon a showing of exceptional circumstances.”
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It is also settled practice that the phrase “newly discovered evidence” refers to evidence in existence at the time of trial but of
which the moving party was excusably ignorant. Brown v. Penn. R.R., 282 F.2d 522 (3rd Cir.1960), cert. denied 365 U.S. 818,
81 S.Ct. 690, 5 L.Ed.2d 696 (1961). The results of a new physical examination are not “newly discovered evidence” within the
meaning of the Rules, Ryan v. U.S. Lines Co., 303 F.2d 430 (2nd Cir.1962).
Finally, the evidence must be of a material nature and so controlling as probably to induce a different result. Giordano v.
McCartney, 385 F.2d 154 (3rd Cir.1967).
Rule 60(b)(3) allows relief from a final judgment, order or proceeding on the basis of “fraud (whether heretofore denominated
intrinsic or extrinsic), misrepresentation or other misconduct of an adverse party”.
The section does not limit the power of the court to:
1) entertain an independent action to enjoin enforcement of a judgment on the basis of fraud; or
2) set aside a judgment on its own initiative for fraud upon the court.
Since neither the fraud nor misrepresentation is presumed the moving party has the burden of proving by clear and convincing
evidence that the alleged fraud or misrepresentation exists and that he is entitled to relief.
Prior to the adoption of Federal Rule 60(b), relief was afforded for extrinsic fraud, that is, fraud collateral to the subject matter,
but denied for intrinsic fraud relating to the subject matter of the action. Because of difficulty in differentiation, Rule 60(b)
explicitly abolishes the distinction, at least with respect to a timely motion under Rule 60(b)(3). These distinctions may, however
continue to exist with respect to the independent action and the action of the court on its own initiative.
Rule 60(b)(3) includes any wrongful act by which a party obtains a judgment under circumstances which would make it
inequitable for him to retain its benefit. Fraud covered by Rule 60(b)(3) must be of such a nature as to have prevented the
moving party from presenting the merits of his case. Assmann v. Fleming, 159 F.2d 332 (8th Cir.1947). See also U.S. v. Rexach,
41 F.R.D. 180 (D.P.R.1966).
Rule 60(b)(3) refers to “misconduct of an adverse party,” and thus does not literally apply to the conduct of third persons.
However, it is safe to assume that if the fraud is derivatively attributable to one of the parties (as for example, fraud by his
attorney), it is within Rule 60(b)(3). Even if the fraud is not attributable to one of the parties, relief may still be available through
an “independent action” or the residual clause, Rule 60(b)(6).
Rule 60(b)(4) allows relief from a void judgment; it gives no scope to the court's discretion. A judgment is either void or valid.
Having resolved that question, the court must act accordingly.
An erroneous judgment is not a void judgment. A judgment is void only if the court rendering it lacked jurisdiction of the subject
matter or of the parties, or where it acted in a manner inconsistent with due process of law.
Although Rule 60(b)(4) is ostensibly subject to the “reasonable” time limit of Rule 60(b), at least one court has held that no
time limit applies to a motion under the Rule 60(b)(4) because a void judgment can never acquire validity through laches. See
Crosby v. Bradstreet Co., 312 F.2d 483 (2nd Cir.) cert. denied, 373 U.S. 911, 83 S.Ct. 1300, 10 L.Ed.2d 412 (1963) where the
court vacated a judgment as void 30 years after entry. See also Marquette Corp. v. Priester, 234 F.Supp. 799 (E.D.S.C.1964)
where the court expressly held that clause Rule 60(b)(4) carries no real time limit.
Finally, a party may obtain relief from a void judgment through an independent action to enjoin its enforcement.
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Rule 60(b)(5) affords relief if “the judgment has been satisfied, released or discharged, or a prior judgment upon which it is
based has been reversed or otherwise vacated, or it is no longer equitable that the judgment should have prospective application.”
The time for moving under Rule 60(b)(5) is stated to be a “reasonable time”, to be determined in light of all the circumstances
of the case.
It is important to note that relief under this clause is available only where the judgment is based on a prior judgment which
has been reversed or otherwise vacated. Rule 60(b)(5) may not be used as a substitute for appeal. It does not authorize relief
from a judgment on the ground that the law applied by the court in making its adjudication has been subsequently overruled or
declared erroneous in another and unrelated proceeding. Berryhill v. United States, 199 F.2d 217 (6th Cir.1952).
Rule 60(b)(5) significantly affects appellate procedure where, for example, a judgment is based upon a prior judgment and the
two judgments are appealed simultaneously. In this situation it would be proper for the appellate court to consolidate the two
appeals and make a final adjudication based on both judgments. See Butler v. Eaton, 141 U.S. 240, 11 S.Ct. 985, 35 L.Ed.
713 (1891).
The third clause of Rule 60(b)(5) only applies to judgments having a prospective effect, as, for example, an injunction, or a
declaratory judgment. It does not apply in the usual money damages situation because such a judgment lacks prospective effect.
Ryan v. U.S. Lines Co., 303 F.2d 430 (2d Cir.1962). Specifically, the clause allows relief from a judgment which was valid
and equitable when rendered but whose prospective application has, because of changed conditions, become inequitable. This
power to grant relief from the prospective features of a judgment has always been clearly recognized in equity. See State of
Pennsylvania v. Wheeling & Belmont Bridge Co., 18 How. 421 (1855).
Rule 60(b)(6) contains the residual clause, giving the court ample power to vacate a judgment whenever such action is
appropriate to accomplish justice. Pierre v. Bemuth, Lembeke Co., 20 F.R.D. 116 (S.D.N.Y.1956). Rule 60(b)(6) is, however,
subject to two important internal qualifications. First, the motion must be based upon some other reason than those stated in
Rule 60(b)(1)-(5); second, the other reason urged must be substantial enough to warrant relief.
A motion under Rule 60(b)(5) or (6) must be made within a “reasonable time.” A motion under Rule 60(b)(4) probably has,
as noted above, no effective time limit.
Motions under Rule 60(b)(1)-(3) are also subject to a “reasonable time” limitation which may never exceed one year after the
judgment, order or proceeding in question. Further, Rule 60(b) explicitly prohibits the enlargement of Rule 60(b) time limits.
The saving clause in Rule 60(b) which allows the court to set aside a judgment for fraud upon the court contains no time limit.
Likewise, the time limitations of Rule 60(b) do not apply to the independent action preserved by the rule. Presumably, concepts
of reasonableness and laches would control.
When equitable principles warrant relief a party may obtain relief even though time for a Rule 60(b) motion has expired, through
an independent action on the basis of accident, fraud, mistake, or newly discovered evidence. West Virginia Oil & Gas Co. v.
George E. Breece Lumber Co., 213 F.2d 702 (5th Cir.1954). See also the Federal Advisory Committee Note of 1946:
“If the right to make a motion is lost by the expiration of the time limits fixed in these rules, the only other procedural remedy
is by a new or independent action to set aside a judgment upon those principles which have heretofore been applied in such
an action. Where the independent action is resorted to, the limitations of time are those of laches or statutes of limitations.”
It is not clear, however, just what statute of limitations applies.
In an independent action, the same requirements outlined above with respect to motions under Rule 60(b) must be met.
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There should logically be no distinction between intrinsic or extrinsic fraud, if the independent action is based on fraud. See
Rule 60(b)(3), discussed above. However, it has been held that the troublesome distinction between intrinsic and extrinsic fraud
is still effective with respect to independent actions and that only extrinsic fraud will support such an action. Dowdy v. Hawfield,
189 F.2d 637 (D.C.Cir.) cert. denied 342 U.S. 830, 72 S.Ct. 54, 96 L.Ed. 628 (1951).
Although nothing in Rule 60(b) so specifies, the concepts of sound judicial administration suggest that the independent action
should ordinarily be brought in the court (subject to statutory venue requirements) which heard the original action.
Generally, Rule 60(b) affords the same relief formerly available. The former procedures for such relief included:
(1) By general consent of all parties and the court. Brooks v. Twitchell, 182 Mass. 443, 447, 65 N.E. 843, 845 (1903). (2) By
motion of the prevailing party within three months, G.L. c. 250, § 14. Marsch v. Southern New England Railroad, 235 Mass. 304,
305, 126 N.E. 519, 520 (1920). (3) Where the execution has been in no part satisfied, by petition to vacate judgment, brought
within one year. G.L. c. 250, §§ 15-20. Gould v. Converse, 246 Mass. 185, 140 N.E. 785 (1923). Maker v. Bouthier, 242 Mass.
20, 136 N.E. 255 (1922). Shour v. Henin, 240 Mass. 240, 133 N.E. 561 (1922). (4) By writ of review, in some cases without
petition, and generally but not always within one year. G.L. c. 250, § 21 et seq. Lynn Gas & Electric Co. v. Creditors National
Clearing House, 235 Mass. 114, 126 N.E. 364 (1920). Carrique v. Bristol Print Works, 8 Met. 444, 446 (1844). Silverstein v.
Daniel Russell Boiler Works, Inc., 268 Mass. 424, 167 N.E. 676 (1929). (5) By writ of error, usually within six years. Former
G.L. c. 250, § 3 et seq. Lee v. Fowler, 263 Mass. 440, 443, 161 N.E. 910, 911 (1928). (6) By bill in equity to compel the vacation
of the judgment and to restrain its enforcement. Brooks v. Twitchell, supra at 447, 65 N.E. at 845. Joyce v. Thompson, 229
Mass. 106, 118 N.E. 184 (1918). Nesson v. Gilson, 224 Mass. 212, 112 N.E. 870 (1916). Farquhar v. New England Trust Co.,
261 Mass. 209, 158 N.E. 836 (1927).
In addition to the above, the remedy of audita querela also existed in Massachusetts, G.L. c. 214, § 1, but was rarely used.
REPORTER'S NOTES--2013
The 1973 Reporter's Notes to Rule 60, second paragraph state in part: “...[B]ecause a Rule 60(b) motion does not affect the
finality of the judgment, it does not toll the time for taking an appeal.” In 2013, however, an amendment to Rule 4(a) of the
Massachusetts Rules of Appellate Procedure provided that a Rule 60 motion, if served within ten days after entry of judgment,
tolls the time period to claim an appeal.
The 2013 amendment to Mass. R. A. P. 4(a) was intended to address the confusion that sometimes arose when a post-judgment
motion, denominated a motion for “reconsideration,” was served within ten days after entry of judgment. Since the text of the
Massachusetts Rules of Civil Procedure does not refer to motions for reconsideration, a motion for reconsideration, if served
within ten days of judgment, could have been treated as a motion under Rule 59 (for new trial or to alter or amend judgment) or
as a motion under Rule 60(b) (for relief from judgment). If treated as a Rule 59 motion, the motion for reconsideration would
have operated to toll the time period to claim an appeal. If treated as a Rule 60(b) motion, the motion for reconsideration would
not have served to toll the time period to claim an appeal. Mass. R. A. P. 4(a), as it existed prior to the 2013 amendment. The
2013 amendment to Mass. R. A. P. 4(a) eliminates this potential for confusion by tolling the time period to claim an appeal
where a post-judgment motion for reconsideration is served within ten days after entry of judgment.
See 2013 Reporter's Notes to Mass. R. A. P. 4(a).

Notes of Decisions (599)
Rules Civ. Proc., Rule 60, MA ST RCP Rule 60
Current with amendments received through August 1, 2019.
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Massachusetts General Laws Annotated
Massachusetts Rules of Domestic Relations Procedure (Refs & Annos)
VI. Trials
Massachusetts Rules of Domestic Relations Procedure(Mass.R.Dom.Rel.P.), Rule 52
Rule 52. Findings by the Court
Currentness
(a) Effect. In actions tried upon the facts without a jury, except as provided herein for judgments entered pursuant to G.L. ch.
208, sec. 34, the court shall upon written motion made prior to final argument, providing either party or the court has requested
appointment of a stenographer pursuant to Rule 202 or the trial was recorded electronically, find the facts specially and state
separately its conclusions of law thereon, and judgment shall be entered pursuant to Rule 58. Where the court enters judgment
pursuant to G.L. ch. 208, sec. 34 it shall issue findings of fact and conclusions of law thereon within sixty (60) days of the filing
of a notice of appeal. Request for findings are not necessary for purposes of review. Findings of fact shall not be set aside unless
clearly erroneous, and due regard shall be given to the opportunity of the trial court to judge of the credibility of the witnesses.
The findings of a master, to the extent that the court adopts them, shall be considered as the findings of the court. If an opinion
or memorandum of decision is filed, it will be sufficient if the findings of fact and conclusions of law appear therein. Findings
of fact and conclusions of law are unnecessary on decisions of motions except as provided in Rule 41(b)(2).
(b) Amendment. Upon motion of a party made not later than 10 days after entry of its findings the court may amend its findings
or make additional findings and may amend the judgment accordingly. The motion may be made with a motion for a new trial
pursuant to Rule 59. When findings of fact are made in actions tried by the court without a jury, the question of the sufficiency
of the evidence to support the findings may thereafter be raised whether or not the party raising the question has made in the
trial court an objection to such findings or has made a motion to amend them or a motion for judgment.
(c) Transcript of Proceedings Upon Request for Special Findings. Upon a written motion under paragraph (a) of this rule,
the party making such request shall order from the stenographer and file with the court the original of a transcript of such parts
of the proceedings not already on file as the court may determine material to any facts essential to a determination of the case. At
the time of ordering, a party shall make satisfactory arrangements with the stenographer for payment of the cost of the transcript.
Credits
Amended effective July 1, 1984; amended December 15, 1986, effective January 2, 1987.

Notes of Decisions (557)
Massachusetts Rules of Domestic Relations Procedure (Mass. R. Dom. Rel. P.), Rule 52, MA ST DOM REL P Rule 52
Current with amendments received through August 1, 2019.
End of Document
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Code of Alabama
Title 30. Marital and Domestic Relations. (Refs & Annos)
Chapter 3. Child Custody and Support. (Refs & Annos)
Article 6. Custody and Domestic or Family Abuse. (Refs & Annos)
Ala.Code 1975 § 30-3-131
§ 30-3-131. Determination raises rebuttable presumption that custody with perpetrator detrimental to child.
Currentness
In every proceeding where there is at issue a dispute as to the custody of a child, a determination by the court that domestic or
family violence has occurred raises a rebuttable presumption by the court that it is detrimental to the child and not in the best
interest of the child to be placed in sole custody, joint legal custody, or joint physical custody with the perpetrator of domestic or
family violence. Notwithstanding the provisions regarding rebuttable presumption, the judge must also take into account what,
if any, impact the domestic violence had on the child.
Credits
(Acts 1995, No. 95-629, p. 1332, § 2.)

Notes of Decisions (24)
Ala. Code 1975 § 30-3-131, AL ST § 30-3-131
Current through Act 2019-540.
End of Document
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West's Alaska Statutes Annotated
Title 25. Marital and Domestic Relations
Chapter 24. Divorce and Dissolution of Marriage
Article 1. Divorce and Annulment
AS § 25.24.150
§ 25.24.150. Judgments for custody; supervised visitation
Currentness
(a) In an action for divorce or for legal separation, for placement of a child when one or both parents have died, or as part of
a child-in-need-of-aid proceeding for a child in state custody under AS 47.10, the court may, if it has jurisdiction under AS
25.30.300--25.30.320, and is an appropriate forum under AS 25.30.350 and 25.30.360, during the pendency of the action, or at
the final hearing or at any time thereafter during the minority of a child of the marriage, make, modify, or vacate an order for the
custody of or visitation with the minor child that may seem necessary or proper, including an order that provides for visitation
by a grandparent or other person if that is in the best interests of the child. The court shall hear custody proceedings related to a
child in state custody under AS 47.10 as part of the child-in-need-of-aid proceedings, as provided under AS 47.10.113, unless
notice is provided to all parties to the child-in-need-of-aid proceedings and no party objects to hearing the custody proceedings
in another appropriate forum.
(b) If a guardian ad litem for a child is appointed, the appointment shall be made under the terms of AS 25.24.310(c).
(c) The court shall determine custody in accordance with the best interests of the child under AS 25.20.060--25.20.130. In
determining the best interests of the child the court shall consider
(1) the physical, emotional, mental, religious, and social needs of the child;
(2) the capability and desire of each parent to meet these needs;
(3) the child's preference if the child is of sufficient age and capacity to form a preference;
(4) the love and affection existing between the child and each parent;
(5) the length of time the child has lived in a stable, satisfactory environment and the desirability of maintaining continuity;
(6) the willingness and ability of each parent to facilitate and encourage a close and continuing relationship between the other
parent and the child, except that the court may not consider this willingness and ability if one parent shows that the other
parent has sexually assaulted or engaged in domestic violence against the parent or a child, and that a continuing relationship
with the other parent will endanger the health or safety of either the parent or the child;
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(7) any evidence of domestic violence, child abuse, or child neglect in the proposed custodial household or a history of
violence between the parents;
(8) evidence that substance abuse by either parent or other members of the household directly affects the emotional or physical
well-being of the child;
(9) other factors that the court considers pertinent.
(d) In awarding custody the court may consider only those facts that directly affect the well-being of the child.
(e) Notwithstanding the provisions of (d) of this section, in awarding custody the court shall comply with the provisions of 25
U.S.C. 1901 - 1963 (P.L. 95-608, the Indian Child Welfare Act of 1978).
(f) If the issue of child custody is before the court at the time it issues a judgment under AS 25.24.160, the court shall concurrently
issue a judgment for custody under this section unless, subject to AS 25.24.155, the court delays the custody decision for a
later time.
(g) There is a rebuttable presumption that a parent who has a history of perpetrating domestic violence against the other parent,
a child, or a domestic living partner may not be awarded sole legal custody, sole physical custody, joint legal custody, or joint
physical custody of a child.
(h) A parent has a history of perpetrating domestic violence under (g) of this section if the court finds that, during one incident
of domestic violence, the parent caused serious physical injury or the court finds that the parent has engaged in more than one
incident of domestic violence. The presumption may be overcome by a preponderance of the evidence that the perpetrating
parent has successfully completed an intervention program for batterers, where reasonably available, that the parent does not
engage in substance abuse, and that the best interests of the child require that parent's participation as a custodial parent because
the other parent is absent, suffers from a diagnosed mental illness that affects parenting abilities, or engages in substance abuse
that affects parenting abilities, or because of other circumstances that affect the best interests of the child.
(i) If the court finds that both parents have a history of perpetrating domestic violence under (g) of this section, the court shall
either
(1) award sole legal and physical custody to the parent who is less likely to continue to perpetrate the violence and require
that the custodial parent complete a treatment program; or
(2) if necessary to protect the welfare of the child, award sole legal or physical custody, or both, to a suitable third person if
the person would not allow access to a violent parent except as ordered by the court.
(j) If the court finds that a parent has a history of perpetrating domestic violence under (g) of this section, the court shall allow
only supervised visitation by that parent with the child, conditioned on that parent's participating in and successfully completing
an intervention program for batterers, and a parenting education program, where reasonably available, except that the court
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may allow unsupervised visitation if it is shown by a preponderance of the evidence that the violent parent has completed a
substance abuse treatment program if the court considers it appropriate, is not abusing alcohol or psychoactive drugs, does not
pose a danger of mental or physical harm to the child, and unsupervised visitation is in the child's best interests.
(k) The fact that an abused parent suffers from the effects of the abuse does not constitute a basis for denying custody to the
abused parent unless the court finds that the effects of the domestic violence are so severe that they render the parent unable
to safely parent the child.
(l) Except as provided in AS 25.20.095 and 25.20.110, a court may not consider a parent's activation to military service and
deployment in determining the best interest of the child under (c) of this section. In this subsection, “deployment” has the
meaning given in AS 25.20.095.
Credits
SLA 1968, ch. 160, § 1; SLA 1975, ch. 167, § 1; SLA 1977, ch. 61, § 2; SLA 1977, ch. 63, § 1; SLA 1982, ch. 15, § 1; SLA
1982, ch. 88, §§ 2, 3; SLA 1989, ch. 52, § 2; SLA 1991, ch. 76, § 1; SLA 1998, ch. 133, § 1; SLA 2004, ch. 111, §§ 4, 5.
Amended by SLA 2010, ch. 44, § 3, eff. June 5, 2010; 4th Sp. Sess. 2016, ch. 6, § 7, eff. Jan. 1, 2017.

Notes of Decisions (701)
AS § 25.24.150, AK ST § 25.24.150
Current with emergency effective legislation through July 20, 2019 of the 2019 First Regular Session and 2019 First Special
Session of the 31st Legislature.
End of Document
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Arizona Revised Statutes Annotated
Title 25. Marital and Domestic Relations (Refs & Annos)
Chapter 4. Legal Decision-Making and Parenting Time (Refs & Annos)
Article 1. Legal Decision-Making and Parenting Time (Refs & Annos)
A.R.S. § 25-403.03
§ 25-403.03. Domestic violence and child abuse
Effective: May 29, 2014
Currentness
A. Notwithstanding subsection D of this section, joint legal decision-making shall not be awarded if the court makes a finding
of the existence of significant domestic violence pursuant to § 13-3601 or if the court finds by a preponderance of the evidence
that there has been a significant history of domestic violence.
B. The court shall consider evidence of domestic violence as being contrary to the best interests of the child. The court shall
consider the safety and well-being of the child and of the victim of the act of domestic violence to be of primary importance.
The court shall consider a perpetrator's history of causing or threatening to cause physical harm to another person.
C. To determine if a person has committed an act of domestic violence the court, subject to the rules of evidence, shall consider
all relevant factors including the following:
1. Findings from another court of competent jurisdiction.
2. Police reports.
3. Medical reports.
4. Records of the department of child safety.
5. Domestic violence shelter records.
6. School records.
7. Witness testimony.
D. If the court determines that a parent who is seeking sole or joint legal decision-making has committed an act of domestic
violence against the other parent, there is a rebuttable presumption that an award of sole or joint legal decision-making to the
parent who committed the act of domestic violence is contrary to the child's best interests. This presumption does not apply
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if both parents have committed an act of domestic violence. For the purposes of this subsection, a person commits an act of
domestic violence if that person does any of the following:
1. Intentionally, knowingly or recklessly causes or attempts to cause sexual assault or serious physical injury.
2. Places a person in reasonable apprehension of imminent serious physical injury to any person.
3. Engages in a pattern of behavior for which a court may issue an ex parte order to protect the other parent who is seeking
child custody or to protect the child and the child's siblings.
E. To determine if the parent has rebutted the presumption the court shall consider all of the following:
1. Whether the parent has demonstrated that being awarded sole or joint legal decision-making or substantially equal parenting
time is in the child's best interests.
2. Whether the parent has successfully completed a batterer's prevention program.
3. Whether the parent has successfully completed a program of alcohol or drug abuse counseling, if the court determines that
counseling is appropriate.
4. Whether the parent has successfully completed a parenting class, if the court determines that a parenting class is appropriate.
5. If the parent is on probation, parole or community supervision, whether the parent is restrained by a protective order that
was granted after a hearing.
6. Whether the parent has committed any further acts of domestic violence.
F. If the court finds that a parent has committed an act of domestic violence, that parent has the burden of proving to the court's
satisfaction that parenting time will not endanger the child or significantly impair the child's emotional development. If the
parent meets this burden to the court's satisfaction, the court shall place conditions on parenting time that best protect the child
and the other parent from further harm. The court may:
1. Order that an exchange of the child must occur in a protected setting as specified by the court.
2. Order that an agency specified by the court must supervise parenting time. If the court allows a family or household member
to supervise parenting time, the court shall establish conditions that this person must follow during parenting time.
3. Order the parent who committed the act of domestic violence to attend and complete, to the court's satisfaction, a program
of intervention for perpetrators of domestic violence and any other counseling the court orders.
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4. Order the parent who committed the act of domestic violence to abstain from possessing or consuming alcohol or controlled
substances during parenting time and for twenty-four hours before parenting time.
5. Order the parent who committed the act of domestic violence to pay a fee for the costs of supervised parenting time.
6. Prohibit overnight parenting time.
7. Require a bond from the parent who committed the act of domestic violence for the child's safe return.
8. Order that the address of the child and the other parent remain confidential.
9. Impose any other condition that the court determines is necessary to protect the child, the other parent and any other family
or household member.
G. The court shall not order joint counseling between a victim and the perpetrator of domestic violence. The court may provide
a victim with written information about available community resources related to domestic violence.
H. The court may request or order the services of the department of child safety if the court believes that a child may be the
victim of child abuse or neglect as defined in § 8-201.
I. In determining whether the absence or relocation of a parent shall be weighed against that parent in determining legal decisionmaking or parenting time, the court may consider whether the absence or relocation was caused by an act of domestic violence
by the other parent.
Credits
Added by Laws 2005, Ch. 45, § 4. Amended by Laws 2008, Ch. 78, § 1; Laws 2012, Ch. 309, § 9, eff. Jan. 1, 2013; Laws
2014, 2nd S.S., Ch. 1, § 97, eff. May 29, 2014.

Notes of Decisions (11)
A. R. S. § 25-403.03, AZ ST § 25-403.03
Current through the First Regular Session of the Fifty-Fourth Legislature (2019)
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§ 3044. Presumption against persons perpetrating domestic violence, CA FAM § 3044

KeyCite Red Flag - Severe Negative Treatment
Enacted LegislationAmended by 2019 Cal. Legis. Serv. Ch. 115 (A.B. 1817) (WEST),

West's Annotated California Codes
Family Code (Refs & Annos)
Division 8. Custody of Children (Refs & Annos)
Part 2. Right to Custody of Minor Child (Refs & Annos)
Chapter 2. Matters to be Considered in Granting Custody (Refs & Annos)
West's Ann.Cal.Fam.Code § 3044
§ 3044. Presumption against persons perpetrating domestic violence
Effective: January 1, 2019
Currentness
(a) Upon a finding by the court that a party seeking custody of a child has perpetrated domestic violence within the previous
five years against the other party seeking custody of the child, or against the child or the child's siblings, or against any person in
subparagraph (C) of paragraph (1) of subdivision (b) of Section 3011 with whom the party has a relationship, there is a rebuttable
presumption that an award of sole or joint physical or legal custody of a child to a person who has perpetrated domestic violence
is detrimental to the best interests of the child, pursuant to Sections 3011 and 3020. This presumption may only be rebutted
by a preponderance of the evidence.
(b) To overcome the presumption set forth in subdivision (a), the court shall find that paragraph (1) is satisfied and shall find
that the factors in paragraph (2), on balance, support the legislative findings in Section 3020.
(1) The perpetrator of domestic violence has demonstrated that giving sole or joint physical or legal custody of a child to the
perpetrator is in the best interests of the child pursuant to Sections 3011 and 3020. In determining the best interests of the child,
the preference for frequent and continuing contact with both parents, as set forth in subdivision (b) of Section 3020, or with the
noncustodial parent, as set forth in paragraph (1) of subdivision (a) of Section 3040, may not be used to rebut the presumption,
in whole or in part.
(2) Additional factors:
(A) The perpetrator has successfully completed a batterer's treatment program that meets the criteria outlined in subdivision
(c) of Section 1203.097 of the Penal Code.
(B) The perpetrator has successfully completed a program of alcohol or drug abuse counseling, if the court determines that
counseling is appropriate.
(C) The perpetrator has successfully completed a parenting class, if the court determines the class to be appropriate.
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(D) The perpetrator is on probation or parole, and he or she has or has not complied with the terms and conditions of probation
or parole.
(E) The perpetrator is restrained by a protective order or restraining order, and he or she has or has not complied with its terms
and conditions.
(F) The perpetrator of domestic violence has committed any further acts of domestic violence.
(c) For purposes of this section, a person has “perpetrated domestic violence” when he or she is found by the court to have
intentionally or recklessly caused or attempted to cause bodily injury, or sexual assault, or to have placed a person in reasonable
apprehension of imminent serious bodily injury to that person or to another, or to have engaged in behavior involving, but not
limited to, threatening, striking, harassing, destroying personal property, or disturbing the peace of another, for which a court
may issue an ex parte order pursuant to Section 6320 to protect the other party seeking custody of the child or to protect the
child and the child's siblings.
(d)(1) For purposes of this section, the requirement of a finding by the court shall be satisfied by, among other things, and not
limited to, evidence that a party seeking custody has been convicted within the previous five years, after a trial or a plea of guilty
or no contest, of a crime against the other party that comes within the definition of domestic violence contained in Section 6211
and of abuse contained in Section 6203, including, but not limited to, a crime described in subdivision (e) of Section 243 of,
or Section 261, 262, 273.5, 422, or 646.9 of, the Penal Code.
(2) The requirement of a finding by the court shall also be satisfied if a court, whether that court hears or has heard the child
custody proceedings or not, has made a finding pursuant to subdivision (a) based on conduct occurring within the previous
five years.
(e) When a court makes a finding that a party has perpetrated domestic violence, the court may not base its findings solely
on conclusions reached by a child custody evaluator or on the recommendation of the Family Court Services staff, but shall
consider any relevant, admissible evidence submitted by the parties.
(f)(1) It is the intent of the Legislature that this subdivision be interpreted consistently with the decision in Jaime G. v. H.L.
(2018) __________ Cal.App.5th __________, which requires that the court, in determining that the presumption in subdivision
(a) has been overcome, make specific findings on each of the factors in subdivision (b).
(2) If the court determines that the presumption in subdivision (a) has been overcome, the court shall state its reasons in writing
or on the record as to why paragraph (1) of subdivision (b) is satisfied and why the factors in paragraph (2) of subdivision (b),
on balance, support the legislative findings in Section 3020.
(g) In an evidentiary hearing or trial in which custody orders are sought and where there has been an allegation of domestic
violence, the court shall make a determination as to whether this section applies prior to issuing a custody order, unless the court
finds that a continuance is necessary to determine whether this section applies, in which case the court may issue a temporary
custody order for a reasonable period of time, provided the order complies with Section 3011, including, but not limited to,
subdivision (e), and Section 3020.
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(h) In a custody or restraining order proceeding in which a party has alleged that the other party has perpetrated domestic
violence in accordance with the terms of this section, the court shall inform the parties of the existence of this section and shall
give them a copy of this section prior to any custody mediation in the case.
Credits
(Added by Stats.1999, c. 445 (A.B.840), § 1. Amended by Stats.2003, c. 243 (S.B.265), § 1; Stats.2018, c. 941 (A.B.2044),
§ 3, eff. Jan. 1, 2019.)

Notes of Decisions (44)
West's Ann. Cal. Fam. Code § 3044, CA FAM § 3044
Current with urgency legislation through Ch. 161 of the 2019 Reg.Sess. Some statute sections may be more current, see credits
for details.
End of Document
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West's Delaware Code Annotated
Title 13. Domestic Relations
Chapter 7A. Child Protection from Domestic Violence and Sex Offenders Act
Subchapter I. Child Protection from Domestic Violence Act
13 Del.C. § 703A
§ 703A. Definitions
Currentness
(a) “Domestic violence” includes but is not limited to physical or sexual abuse or threats of physical or sexual abuse and any
other offense against the person committed by 1 parent against the other parent, against any child living in either parent's home,
or against any other adult living in the child's home. “Domestic violence” does not include reasonable acts of self-defense by
1 parent for self-protection or in order to protect the child from abuse or threats of abuse by the other parent or other adult
living in the child's home.
(b) “Perpetrator of domestic violence” means any individual who has been convicted of committing any of the following criminal
offenses in the State, or any comparable offense in another jurisdiction, against the child at issue in a custody or visitation
proceeding, against the other parent of the child, or against any other adult or minor child living in the home:
(1) Any felony level offense;
(2) Assault in the third degree;
(3) Reckless endangering in the second degree;
(4) Reckless burning or exploding;
(5) Unlawful imprisonment in the second degree;
(6) Unlawful sexual contact in the third degree; or
(7) Criminal contempt of Family Court protective order based on an assault or other physical abuse, threat of assault or other
physical abuse or any other actions placing the petitioner in immediate risk or fear of bodily harm.
Credits
69 Laws 1994, ch. 309, § 4; 70 Laws 1995, ch. 186, § 1, eff. July 10, 1995; 76 Laws 2007, ch. 174, § 3.
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Notes of Decisions (9)
13 Del.C. § 703A, DE ST TI 13 § 703A
Current through ch. 37 of the 150th General Assembly (2019-2020). Some statute sections may be more current, see credits for
details. Revisions to 2019 Acts by the Delaware Code Revisors were unavailable at the time of publication.
End of Document
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West's Delaware Code Annotated
Title 13. Domestic Relations
Chapter 7A. Child Protection from Domestic Violence and Sex Offenders Act
Subchapter I. Child Protection from Domestic Violence Act
13 Del.C. § 705A
§ 705A. Rebuttable presumption against custody or residence of minor child to perpetrator of domestic violence
Effective: July 31, 2007
Currentness
(a) Notwithstanding other provisions of this title, there shall be a rebuttable presumption that no perpetrator of domestic violence
shall be awarded sole or joint custody of any child.
(b) Notwithstanding other provisions of this title, there shall be a rebuttable presumption that no child shall primarily reside
with a perpetrator of domestic violence.
(c) The above presumptions shall be overcome if there have been no further acts of domestic violence and the perpetrator of
domestic violence has:
(1) Successfully completed a program of evaluation and counseling designed specifically for perpetrators of family violence
and conducted by a public or private agency or a certified mental health professional; and
(2) Successfully completed a program of alcohol or drug abuse counseling if the Court determines that such counseling is
appropriate; and
(3) Demonstrated that giving custodial or residential responsibilities to the perpetrator of domestic violence is in the best interests
of the child.
The presumption may otherwise be overcome only if a judicial officer finds extraordinary circumstances that warrant the
rejection of the presumption, such as evidence demonstrating that there exists no significant risk of future violence against any
adult or minor child living in the home or any other family member, including any ex-spouse.
(d) In those cases in which both parents are perpetrators of domestic violence, the case shall be referred to the Division of Family
Services of the Department of Services for Children, Youth and their Families for investigation and presentation of findings.
Upon consideration of such presentation, and all other relevant evidence, including but not limited to, evidence about the history
of abuse between the parents and evidence regarding whether 1 parent has been the primary aggressor in the household, the
court shall decide custody and residence pursuant to the best interests of the child.
(e) Notwithstanding other provisions of this title, including the rebuttable presumption set forth in this section, where a court has
determined by at least a preponderance of the evidence, that the perpetrator of domestic violence has subjected any child to death
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or near death injuries, as that term is defined in § 301 of Title 31, the court shall not award joint or sole custody to the perpetrator
of domestic violence, nor permit the perpetrator of domestic violence to exercise custodial or residential responsibilities, nor
permit any visitation between the perpetrator of domestic violence and any child, without considering expert testimony from a
certified mental health professional that such a custodial, residential or visitation arrangement is in the child's best interests. If
such a custodial, residential or visitation arrangement is determined to be in the child's best interests, the court shall then apply
the remaining factors set forth in subsection (c) of this section.
Credits
69 Laws 1994, ch. 309, § 4; 76 Laws 2007, ch. 174, §§ 3, 4, eff. July 31, 2007.

Notes of Decisions (11)
13 Del.C. § 705A, DE ST TI 13 § 705A
Current through ch. 37 of the 150th General Assembly (2019-2020). Some statute sections may be more current, see credits for
details. Revisions to 2019 Acts by the Delaware Code Revisors were unavailable at the time of publication.
End of Document
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KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

West's Hawai'i Revised Statutes Annotated
Division 3. Property; Family
Title 31. Family (Refs & Annos)
Chapter 571. Family Courts (Refs & Annos)
Part V. Procedure and Decree
HRS § 571-46
§ 571-46. Criteria and procedure in awarding custody and visitation; best interest of the child
Currentness
(a) In actions for divorce, separation, annulment, separate maintenance, or any other proceeding where there is at issue a dispute
as to the custody of a minor child, the court, during the pendency of the action, at the final hearing, or any time during the
minority of the child, may make an order for the custody of the minor child as may seem necessary or proper. In awarding the
custody, the court shall be guided by the following standards, considerations, and procedures:
(1) Custody should be awarded to either parent or to both parents according to the best interests of the child, and the court
also may consider frequent, continuing, and meaningful contact of each parent with the child unless the court finds that
a parent is unable to act in the best interest of the child;
(2) Custody may be awarded to persons other than the father or mother whenever the award serves the best interest of the
child. Any person who has had de facto custody of the child in a stable and wholesome home and is a fit and proper person
shall be entitled prima facie to an award of custody;
(3) If a child is of sufficient age and capacity to reason, so as to form an intelligent preference, the child's wishes as to custody
shall be considered and be given due weight by the court;
(4) Whenever good cause appears therefor, the court may require an investigation and report concerning the care, welfare, and
custody of any minor child of the parties. When so directed by the court, investigators or professional personnel attached
to or assisting the court, hereinafter referred to as child custody evaluators, shall make investigations and reports that shall
be made available to all interested parties and counsel before hearing, and the reports may be received in evidence if no
objection is made and, if objection is made, may be received in evidence; provided the person or persons responsible for
the report are available for cross-examination as to any matter that has been investigated; and provided further that the
court shall define, in accordance with section 571-46.4, the requirements to be a court-appointed child custody evaluator,
the standards of practice, ethics, policies, and procedures required of court-appointed child custody evaluators in the
performance of their duties for all courts, and the powers of the courts over child custody evaluators to effectuate the
best interests of a child in a contested custody dispute pursuant to this section. Where there is no child custody evaluator
available that meets the requirements and standards, or any child custody evaluator to serve indigent parties, the court may
appoint a person otherwise willing and available in accordance with section 571-46.4;
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(5) The court may hear the testimony of any person or expert, produced by any party or upon the court's own motion, whose
skill, insight, knowledge, or experience is such that the person's or expert's testimony is relevant to a just and reasonable
determination of what is for the best physical, mental, moral, and spiritual well-being of the child whose custody is at issue;
(6) Any custody award shall be subject to modification or change whenever the best interests of the child require or justify
the modification or change and, wherever practicable, the same person who made the original order shall hear the motion
or petition for modification of the prior award;
(7) Reasonable visitation rights shall be awarded to parents, grandparents, siblings, and any person interested in the welfare
of the child in the discretion of the court, unless it is shown that rights of visitation are detrimental to the best interests
of the child;
(8) The court may appoint a guardian ad litem to represent the interests of the child and may assess the reasonable fees
and expenses of the guardian ad litem as costs of the action, payable in whole or in part by either or both parties as the
circumstances may justify;
(9) In every proceeding where there is at issue a dispute as to the custody of a child, a determination by the court that family
violence has been committed by a parent raises a rebuttable presumption that it is detrimental to the child and not in the
best interest of the child to be placed in sole custody, joint legal custody, or joint physical custody with the perpetrator of
family violence. In addition to other factors that a court shall consider in a proceeding in which the custody of a child or
visitation by a parent is at issue, and in which the court has made a finding of family violence by a parent:
(A) The court shall consider as the primary factor the safety and well-being of the child and of the parent who is the victim
of family violence;
(B) The court shall consider the perpetrator's history of causing physical harm, bodily injury, or assault or causing
reasonable fear of physical harm, bodily injury, or assault to another person; and
(C) If a parent is absent or relocates because of an act of family violence by the other parent, the absence or relocation
shall not be a factor that weighs against the parent in determining custody or visitation;
(10) A court may award visitation to a parent who has committed family violence only if the court finds that adequate
provision can be made for the physical safety and psychological well-being of the child and for the safety of the parent
who is a victim of family violence;
(11) In a visitation order, a court may:
(A) Order an exchange of a child to occur in a protected setting;
(B) Order visitation supervised by another person or agency;
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(C) Order the perpetrator of family violence to attend and complete, to the satisfaction of the court, a program of intervention
for perpetrators or other designated counseling as a condition of the visitation;
(D) Order the perpetrator of family violence to abstain from possession or consumption of alcohol or controlled substances
during the visitation and for twenty-four hours preceding the visitation;
(E) Order the perpetrator of family violence to pay a fee to defray the costs of supervised visitation;
(F) Prohibit overnight visitation;
(G) Require a bond from the perpetrator of family violence for the return and safety of the child. In determining the amount
of the bond, the court shall consider the financial circumstances of the perpetrator of family violence;
(H) Impose any other condition that is deemed necessary to provide for the safety of the child, the victim of family violence,
or other family or household member; and
(I) Order the address of the child and the victim to be kept confidential;
(12) The court may refer but shall not order an adult who is a victim of family violence to attend, either individually or with
the perpetrator of the family violence, counseling relating to the victim's status or behavior as a victim as a condition of
receiving custody of a child or as a condition of visitation;
(13) If a court allows a family or household member to supervise visitation, the court shall establish conditions to be followed
during visitation;
(14) A supervised visitation center shall provide a secure setting and specialized procedures for supervised visitation and the
transfer of children for visitation and supervision by a person trained in security and the avoidance of family violence;
(15) The court may include in visitation awarded pursuant to this section visitation by electronic communication provided
that the court shall additionally consider the potential for abuse or misuse of the electronic communication, including the
equipment used for the communication, by the person seeking visitation or by persons who may be present during the
visitation or have access to the communication or equipment; whether the person seeking visitation has previously violated
a temporary restraining order or protective order; and whether adequate provision can be made for the physical safety and
psychological well-being of the child and for the safety of the custodial parent;
(16) The court may set conditions for visitation by electronic communication under paragraph (15), including visitation
supervised by another person or occurring in a protected setting. Visitation by electronic communication shall not be used
to:
(A) Replace or substitute an award of custody or physical visitation except where:
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(i) Circumstances exist that make a parent seeking visitation unable to participate in physical visitation, including
military deployment; or
(ii) Physical visitation may subject the child to physical or extreme psychological harm; or
(B) Justify or support the relocation of a custodial parent; and
(17) Notwithstanding any provision to the contrary, no natural parent shall be granted custody of or visitation with a child
if the natural parent has been convicted in a court of competent jurisdiction in any state of rape or sexual assault and the
child was conceived as a result of that offense; provided that:
(A) A denial of custody or visitation under this paragraph shall not affect the obligation of the convicted natural parent
to support the child;
(B) The court may order the convicted natural parent to pay child support;
(C) This paragraph shall not apply if subsequent to the date of conviction, the convicted natural parent and custodial natural
parent cohabitate and establish a mutual custodial environment for the child; and
(D) A custodial natural parent may petition the court to grant the convicted natural parent custody and visitation denied
pursuant to this paragraph, and upon such petition the court may grant custody and visitation to the convicted natural
parent where it is in the best interest of the child.
(b) In determining what constitutes the best interest of the child under this section, the court shall consider, but not be limited
to, the following:
(1) Any history of sexual or physical abuse of a child by a parent;
(2) Any history of neglect or emotional abuse of a child by a parent;
(3) The overall quality of the parent-child relationship;
(4) The history of caregiving or parenting by each parent prior and subsequent to a marital or other type of separation;
(5) Each parent's cooperation in developing and implementing a plan to meet the child's ongoing needs, interests, and
schedule; provided that this factor shall not be considered in any case where the court has determined that family violence
has been committed by a parent;
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(6) The physical health needs of the child;
(7) The emotional needs of the child;
(8) The safety needs of the child;
(9) The educational needs of the child;
(10) The child's need for relationships with siblings;
(11) Each parent's actions demonstrating that they allow the child to maintain family connections through family events and
activities; provided that this factor shall not be considered in any case where the court has determined that family violence
has been committed by a parent;
(12) Each parent's actions demonstrating that they separate the child's needs from the parent's needs;
(13) Any evidence of past or current drug or alcohol abuse by a parent;
(14) The mental health of each parent;
(15) The areas and levels of conflict present within the family; and
(16) A parent's prior wilful misuse of the protection from abuse process under chapter 586 to gain a tactical advantage in any
proceeding involving the custody determination of a minor. Such wilful misuse may be considered only if it is established
by clear and convincing evidence, and if it is further found by clear and convincing evidence that in the particular family
circumstance the wilful misuse tends to show that, in the future, the parent who engaged in the wilful misuse will not be
able to cooperate successfully with the other parent in their shared responsibilities for the child. The court shall articulate
findings of fact whenever relying upon this factor as part of its determination of the best interests of the child. For the
purposes of this section, when taken alone, the voluntary dismissal of a petition for protection from abuse shall not be
treated as prima facie evidence that a wilful misuse of the protection from abuse process has occurred.
Credits
Laws 1965, ch. 83, § 1; 1965 Supp., § 333-23.5; Laws 1967, ch. 56, § 4; H.R.S. § 571-46; Laws 1980, ch. 52, § 3; Laws 1984,
ch. 90, § 1; Laws 1984, ch. 274, § 1; Laws 1989, ch. 132, § 1; Laws 1993, ch. 228, § 2; Laws 1996, ch. 198, § 3; Laws 1999,
ch. 201, § 1; Laws 2002, ch. 78, § 1; Laws 2005, ch. 244, § 2; Laws 2008, ch. 114, § 2, eff. July 1, 2008; Laws 2008, ch. 149,
§ 2, eff. June 6, 2008; Laws 2011, ch. 191, § 2, eff. July 1, 2011; Laws 2013, ch. 103, § 3, eff. June 14, 2013; Laws 2013,
ch. 253, § 2, eff. July 1, 2013.

Notes of Decisions (148)
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H R S § 571-46, HI ST § 571-46
Current through Act 286 of the 2019 Regular Session, pending classification of undesignated material and text revision by the
revisor of statutes. Some statute sections may be more current; see credits for details.
End of Document
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KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

Iowa Code Annotated
Title XV. Judicial Branch and Judicial Procedures [Chs. 595-686]
Subtitle 1. Domestic Relations [Chs. 595-601l]
Chapter 598. Dissolution of Marriage and Domestic Relations (Refs & Annos)
I.C.A. § 598.41
598.41. Custody of children
Effective: July 1, 2019
Currentness
<[Text subject to final changes by the Iowa Code Editor for Code 2020.]>
1. a. The court may provide for joint custody of the child by the parties. The court, insofar as is reasonable and in the best
interest of the child, shall order the custody award, including liberal visitation rights where appropriate, which will assure the
child the opportunity for the maximum continuing physical and emotional contact with both parents after the parents have
separated or dissolved the marriage, and which will encourage parents to share the rights and responsibilities of raising the
child unless direct physical harm or significant emotional harm to the child, other children, or a parent is likely to result from
such contact with one parent.
b. Notwithstanding paragraph “a”, if the court finds that a history of domestic abuse exists, a rebuttable presumption against
the awarding of joint custody exists.
c. The court shall consider the denial by one parent of the child's opportunity for maximum continuing contact with the
other parent, without just cause, a significant factor in determining the proper custody arrangement. Just cause may include a
determination by the court pursuant to subsection 3, paragraph “j”, that a history of domestic abuse exists between the parents.
d. If a history of domestic abuse exists as determined by a court pursuant to subsection 3, paragraph “j”, and if a parent who is a
victim of such domestic abuse relocates or is absent from the home based upon the fear of or actual acts or threats of domestic
abuse perpetrated by the other parent, the court shall not consider the relocation or absence of that parent as a factor against
that parent in the awarding of custody or visitation.
e. Unless otherwise ordered by the court in the custody decree, both parents shall have legal access to information concerning
the child, including but not limited to medical, educational and law enforcement records.
2. a. On the application of either parent, the court shall consider granting joint custody in cases where the parents do not agree
to joint custody.
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b. If the court does not grant joint custody under this subsection, the court shall cite clear and convincing evidence, pursuant to
the factors in subsection 3, that joint custody is unreasonable and not in the best interest of the child to the extent that the legal
custodial relationship between the child and a parent should be severed.
c. A finding by the court that a history of domestic abuse exists, as specified in subsection 3, paragraph “j”, which is not rebutted,
shall outweigh consideration of any other factor specified in subsection 3 in the determination of the awarding of custody under
this subsection.
d. Before ruling upon the joint custody petition in these cases, unless the court determines that a history of domestic abuse exists
as specified in subsection 3, paragraph “j”, or unless the court determines that direct physical harm or significant emotional harm
to the child, other children, or a parent is likely to result, the court may require the parties to participate in custody mediation
to determine whether joint custody is in the best interest of the child. The court may require the child's participation in the
mediation insofar as the court determines the child's participation is advisable.
e. The costs of custody mediation shall be paid in full or in part by the parties and taxed as court costs.
3. In considering what custody arrangement under subsection 2 is in the best interest of the minor child, the court shall consider
the following factors:
a. Whether each parent would be a suitable custodian for the child.
b. Whether the psychological and emotional needs and development of the child will suffer due to lack of active contact with
and attention from both parents.
c. Whether the parents can communicate with each other regarding the child's needs.
d. Whether both parents have actively cared for the child before and since the separation.
e. Whether each parent can support the other parent's relationship with the child.
f. Whether the custody arrangement is in accord with the child's wishes or whether the child has strong opposition, taking into
consideration the child's age and maturity.
g. Whether one or both of the parents agree or are opposed to joint custody.
h. The geographic proximity of the parents.
i. Whether the safety of the child, other children, or the other parent will be jeopardized by the awarding of joint custody or
by unsupervised or unrestricted visitation.
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j. Whether a history of domestic abuse, as defined in section 236.2, exists. In determining whether a history of domestic abuse
exists, the court's consideration shall include but is not limited to commencement of an action pursuant to section 236.3, the
issuance of a protective order against the parent or the issuance of a court order or consent agreement pursuant to section 236.5,
the issuance of an emergency order pursuant to section 236.6, the holding of a parent in contempt pursuant to section 664A.7,
the response of a peace officer to the scene of alleged domestic abuse or the arrest of a parent following response to a report of
alleged domestic abuse, or a conviction for domestic abuse assault pursuant to section 708.2A.
k. Whether a parent has allowed a person custody or control of, or unsupervised access to a child after knowing the person is
required to register or is on the sex offender registry as a sex offender under chapter 692A.
4. Subsection 3 shall not apply when parents agree to joint custody.
5. a. If joint legal custody is awarded to both parents, the court may award joint physical care to both joint custodial parents upon
the request of either parent. Prior to ruling on the request for the award of joint physical care, the court may require the parents
to submit, either individually or jointly, a proposed joint physical care parenting plan. A proposed joint physical care parenting
plan shall address how the parents will make decisions affecting the child, how the parents will provide a home for the child,
how the child's time will be divided between the parents and how each parent will facilitate the child's time with the other parent,
arrangements in addition to court-ordered child support for the child's expenses, how the parents will resolve major changes or
disagreements affecting the child including changes that arise due to the child's age and developmental needs, and any other
issues the court may require. If the court denies the request for joint physical care, the determination shall be accompanied by
specific findings of fact and conclusions of law that the awarding of joint physical care is not in the best interest of the child.
b. If joint physical care is not awarded under paragraph “a”, and only one joint custodial parent is awarded physical care, the
parent responsible for providing physical care shall support the other parent's relationship with the child. Physical care awarded
to one parent does not affect the other parent's rights and responsibilities as a joint legal custodian of the child. Rights and
responsibilities as joint legal custodian of the child include but are not limited to equal participation in decisions affecting the
child's legal status, medical care, education, extracurricular activities, and religious instruction.
6. If the parties have more than one minor child, and the court awards each party the physical custody of one or more of the
children, upon application by either party, and if it is reasonable and in the best interest of the children, the court shall include
a provision in the custody order directing the parties to allow visitation between the children in each party's custody.
7. When a parent awarded legal custody or physical care of a child cannot act as custodian or caretaker because the parent has
died or has been judicially adjudged incompetent, the court shall award legal custody including physical care of the child to the
surviving parent unless the court finds that such an award is not in the child's best interest.
8. If an application for modification of a decree or a petition for modification of an order is filed, based upon differences between
the parents regarding the custody arrangement established under the decree or order, unless the court determines that a history
of domestic abuse exists as specified in subsection 3, paragraph “j”, or unless the court determines that direct physical harm
or significant emotional harm to the child, other children, or a parent is likely to result, the court may require the parents to
participate in mediation to attempt to resolve the differences between the parents.
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9. All orders relating to custody of a child are subject to chapter 598B.
Credits
Added by Acts 1982 (69 G.A.) ch. 1250, § 2. Amended by Acts 1984 (70 G.A.) ch. 1088, §§ 2 to 5; Acts 1985 (71 G.A.) ch.
67, §§ 57, 58; Acts 1986 (71 G.A.) ch. 1179, §§ 5, 6; Acts 1995 (76 G.A.) ch. 182, §§ 22 to 24;Acts 1995 (76 G.A.) ch. 183,
§ 2;Acts 1997 (77 G.A.) ch. 175, § 199, eff. May 21, 1997; Acts 1999 (78 G.A.) ch. 115, § 1;Acts 2004 (80 G.A.) ch. 1169 §
1; Acts 2005 (81 G.A.) ch. 69, S.F. 330, §§ 51 to 53; Acts 2006 (81 G.A.) ch. 1101, H.F. 2652, § 4; Acts 2012 (84 G.A.) ch.
1138, H.F. 2465, § 37; Acts 2019 (88 G.A.) S.F. 333, § 83, eff. July 1, 2019.

Notes of Decisions (1187)
I. C. A. § 598.41, IA ST § 598.41
Current with legislation from the 2019 Regular Session, subject to changes made by Iowa Code Editor for Code 2020.
End of Document
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West's Louisiana Statutes Annotated
Louisiana Revised Statutes
Title 9. Civil Code Ancillaries (Refs & Annos)
Code Book I. Of Persons (Refs & Annos)
Code Title V. Divorce (Refs & Annos)
Chapter 1. Divorce (Refs & Annos)
Part IV. Post-Separation Family Violence Relief Act
LSA-R.S. 9:364
§ 364. Child custody; visitation
Effective: May 23, 2018
Currentness
A. There is created a presumption that no parent who has a history of perpetrating family violence, as defined in R.S. 9:362, or
domestic abuse, as defined in R.S. 46:2132, or has subjected any of his or her children, stepchildren, or any household member,
as defined in R.S. 46:2132, to sexual abuse, as defined in R.S. 14:403, or has willingly permitted another to abuse any of his
children or stepchildren, despite having the ability to prevent the abuse, shall be awarded sole or joint custody of children. The
court may find a history of perpetrating family violence if the court finds that one incident of family violence has resulted in
serious bodily injury or the court finds more than one incident of family violence.
B. The presumption shall be overcome only if the court finds all of the following by a preponderance of the evidence:
(1) The perpetrating parent has successfully completed a court-monitored domestic abuse intervention program as defined in
R.S. 9:362, or a treatment program designed for sexual abusers, after the last instance of abuse.
(2) The perpetrating parent is not abusing alcohol or using illegal substances scheduled in R.S. 40:964.
(3) The best interest of the child or children, considering the factors listed in Civil Code Article 134, requires the perpetrating
parent's participation as a custodial parent because of the other parent's absence, mental illness, substance abuse, or other
circumstance negatively affecting the child or children.
C. The fact that the abused parent suffers from the effects of the abuse shall not be grounds for denying that parent custody.
D. If the court finds that both parents have a history of perpetrating family violence, custody shall be awarded solely to the
parent who is less likely to continue to perpetrate family violence. In such a case, the court shall mandate completion of a courtmonitored domestic abuse intervention program by the custodial parent. If necessary to protect the welfare of the child, custody
may be awarded to a suitable third person pursuant to Civil Code Article 133, provided that the person would not allow access
to a violent parent except as ordered by the court.
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E. If the court finds that a parent has a history of perpetrating family violence, the court shall allow only supervised child
visitation with that parent pursuant to R.S. 9:341.
F. If any court finds, by clear and convincing evidence, that a parent has sexually abused his or her child or children, the court
shall prohibit all visitation and contact between the abusive parent and the children pursuant to R.S. 9:341.
Credits
Added by Acts 1992, No. 1091, § 1. Amended by Acts 1995, No. 888, § 1; Acts 2014, No. 194, § 1; Acts 2018, No. 412, §
2, eff. May 23, 2018.

Notes of Decisions (85)
LSA-R.S. 9:364, LA R.S. 9:364
Current through the 2018 Third Extraordinary Session.
End of Document
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KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

West's Annotated Mississippi Code
Title 93. Domestic Relations
Chapter 5. Divorce and Alimony
Miss. Code Ann. § 93-5-24
§ 93-5-24. Custody order; access to information; custody by parent with history of perpetrating family violence
Currentness
(1) Custody shall be awarded as follows according to the best interests of the child:
(a) Physical and legal custody to both parents jointly pursuant to subsections (2) through (7).
(b) Physical custody to both parents jointly pursuant to subsections (2) through (7) and legal custody to either parent.
(c) Legal custody to both parents jointly pursuant to subsections (2) through (7) and physical custody to either parent.
(d) Physical and legal custody to either parent.
(e) Upon a finding by the court that both of the parents of the child have abandoned or deserted such child or that both such
parents are mentally, morally or otherwise unfit to rear and train the child the court may award physical and legal custody to:
(i) The person in whose home the child has been living in a wholesome and stable environment; or
(ii) Physical and legal custody to any other person deemed by the court to be suitable and able to provide adequate and
proper care and guidance for the child.
In making an order for custody to either parent or to both parents jointly, the court, in its discretion, may require the parents to
submit to the court a plan for the implementation of the custody order.
(2) Joint custody may be awarded where irreconcilable differences is the ground for divorce, in the discretion of the court, upon
application of both parents.
(3) In other cases, joint custody may be awarded, in the discretion of the court, upon application of one or both parents.
(4) There shall be a presumption that joint custody is in the best interest of a minor child where both parents have agreed to
an award of joint custody.
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(5)(a) For the purposes of this section, “joint custody” means joint physical and legal custody.
(b) For the purposes of this section, “physical custody” means those periods of time in which a child resides with or is under
the care and supervision of one (1) of the parents.
(c) For the purposes of this section, “joint physical custody” means that each of the parents shall have significant periods
of physical custody. Joint physical custody shall be shared by the parents in such a way so as to assure a child of frequent
and continuing contact with both parents.
(d) For the purposes of this section, “legal custody” means the decision-making rights, the responsibilities and the authority
relating to the health, education and welfare of a child.
(e) For the purposes of this section, “joint legal custody” means that the parents or parties share the decision-making rights,
the responsibilities and the authority relating to the health, education and welfare of a child. An award of joint legal custody
obligates the parties to exchange information concerning the health, education and welfare of the minor child, and to confer
with one another in the exercise of decision-making rights, responsibilities and authority.
An award of joint physical and legal custody obligates the parties to exchange information concerning the health, education and
welfare of the minor child, and unless allocated, apportioned or decreed, the parents or parties shall confer with one another in
the exercise of decision-making rights, responsibilities and authority.
(6) Any order for joint custody may be modified or terminated upon the petition of both parents or upon the petition of one (1)
parent showing that a material change in circumstances has occurred.
(7) There shall be no presumption that it is in the best interest of a child that a mother be awarded either legal or physical custody.
(8) Notwithstanding any other provision of law, access to records and information pertaining to a minor child, including, but not
limited to, medical, dental and school records, shall not be denied to a parent because the parent is not the child's custodial parent.
(9)(a)(i) In every proceeding where the custody of a child is in dispute, there shall be a rebuttable presumption that it is
detrimental to the child and not in the best interest of the child to be placed in sole custody, joint legal custody or joint physical
custody of a parent who has a history of perpetrating family violence. The court may find a history of perpetrating family
violence if the court finds, by a preponderance of the evidence, one (1) incident of family violence that has resulted in serious
bodily injury to, or a pattern of family violence against, the party making the allegation or a family household member of either
party. The court shall make written findings to document how and why the presumption was or was not triggered.
(ii) This presumption may only be rebutted by a preponderance of the evidence.
(iii) In determining whether the presumption set forth in subsection (9) has been overcome, the court shall consider all
of the following factors:
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1. Whether the perpetrator of family violence has demonstrated that giving sole or joint physical or legal custody of a
child to the perpetrator is in the best interest of the child because of the other parent's absence, mental illness, substance
abuse or such other circumstances which affect the best interest of the child or children;
2. Whether the perpetrator has successfully completed a batterer's treatment program;
3. Whether the perpetrator has successfully completed a program of alcohol or drug abuse counseling if the court
determines that counseling is appropriate;
4. Whether the perpetrator has successfully completed a parenting class if the court determines the class to be appropriate;
5. If the perpetrator is on probation or parole, whether he or she is restrained by a protective order granted after a hearing,
and whether he or she has complied with its terms and conditions; and
6. Whether the perpetrator of domestic violence has committed any further acts of domestic violence.
(iv) The court shall make written findings to document how and why the presumption was or was not rebutted.
(b)(i) If custody is awarded to a suitable third person, it shall not be until the natural grandparents of the child have been
excluded and such person shall not allow access to a violent parent except as ordered by the court.
(ii) If the court finds that both parents have a history of perpetrating family violence, but the court finds that parental custody
would be in the best interest of the child, custody may be awarded solely to the parent less likely to continue to perpetrate
family violence. In such a case, the court may mandate completion of a treatment program by the custodial parent.
(c) If the court finds that the allegations of domestic violence are completely unfounded, the chancery court shall order the
alleging party to pay all court costs and reasonable attorney's fees incurred by the defending party in responding to such
allegations.
(d)(i) A court may award visitation by a parent who committed domestic or family violence only if the court finds that
adequate provision for the safety of the child and the parent who is a victim of domestic or family violence can be made.
(ii) In a visitation order, a court may take any of the following actions:
1. Order an exchange of the child to occur in a protected setting;
2. Order visitation supervised in a manner to be determined by the court;
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3. Order the perpetrator of domestic or family violence to attend and complete to the satisfaction of the court a program
of intervention for perpetrators or other designated counseling as a condition of visitation;
4. Order the perpetrator of domestic or family violence to abstain from possession or consumption of alcohol or
controlled substances during the visitation and for twenty-four (24) hours preceding the visitation;
5. Order the perpetrator of domestic or family violence to pay a fee to defray the cost of supervised visitation;
6. Prohibit overnight visitation;
7. Require a bond from the perpetrator of domestic or family violence for the return and safety of the child; or
8. Impose any other condition that is deemed necessary to provide for the safety of the child, the victim of family or
domestic violence, or other family or household member.
(iii) Whether or not visitation is allowed, the court may order the address of the child or the victim of family or domestic
violence to be kept confidential.
(e) The court may refer but shall not order an adult who is a victim of family or domestic violence to attend counseling
relating to the victim's status or behavior as a victim, individually or with the perpetrator of domestic or family violence, as
a condition of receiving custody of a child or as a condition of visitation.
(f) If a court allows a family or household member to supervise visitation, the court shall establish conditions to be followed
during visitation.
Credits
Laws 1983, Ch. 513, §§ 1, 2, eff. July 1, 1983; Laws 2000, Ch. 453, § 1, eff. July 1, 2000; Laws 2003, Ch. 475, § 1, eff. July
1, 2003.

Notes of Decisions (1604)
Miss. Code Ann. § 93-5-24, MS ST § 93-5-24
The Statutes and Constitution are current with laws from the 2019 Regular Session effective upon passage as approved through
January 1, 2020. Some statute sections may be more current, see credits for details. The statutes are subject to changes provided
by the Joint Legislative Committee on Compilation, Revision and Publication of Legislation.
End of Document
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West's North Dakota Century Code Annotated
Title 14. Domestic Relations and Persons
Chapter 14-09. Parent and Child
NDCC, 14-09-06.2
§ 14-09-06.2. Best interests and welfare of child--Court consideration--Factors
Effective: August 1, 2019
Currentness
1. For the purpose of parental rights and responsibilities, the best interests and welfare of the child is determined by the court's
consideration and evaluation of all factors affecting the best interests and welfare of the child. These factors include all of
the following when applicable:
a. The love, affection, and other emotional ties existing between the parents and child and the ability of each parent to
provide the child with nurture, love, affection, and guidance.
b. The ability of each parent to assure that the child receives adequate food, clothing, shelter, medical care, and a safe
environment.
c. The child's developmental needs and the ability of each parent to meet those needs, both in the present and in the future.
d. The sufficiency and stability of each parent's home environment, the impact of extended family, the length of time the
child has lived in each parent's home, and the desirability of maintaining continuity in the child's home and community.
e. The willingness and ability of each parent to facilitate and encourage a close and continuing relationship between the
other parent and the child.
f. The moral fitness of the parents, as that fitness impacts the child.
g. The mental and physical health of the parents, as that health impacts the child.
h. The home, school, and community records of the child and the potential effect of any change.
i. If the court finds by clear and convincing evidence that a child is of sufficient maturity to make a sound judgment, the
court may give substantial weight to the preference of the mature child. The court also shall give due consideration to other
factors that may have affected the child's preference, including whether the child's preference was based on undesirable
or improper influences.
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j. Evidence of domestic violence. In determining parental rights and responsibilities, the court shall consider evidence of
domestic violence. If the court finds credible evidence that domestic violence has occurred, and there exists one incident
of domestic violence which resulted in serious bodily injury or involved the use of a dangerous weapon or there exists a
pattern of domestic violence within a reasonable time proximate to the proceeding, this combination creates a rebuttable
presumption that a parent who has perpetrated domestic violence may not be awarded residential responsibility for the child.
This presumption may be overcome only by clear and convincing evidence that the best interests of the child require that
parent have residential responsibility. The court shall cite specific findings of fact to show that the residential responsibility
best protects the child and the parent or other family or household member who is the victim of domestic violence. If
necessary to protect the welfare of the child, residential responsibility for a child may be awarded to a suitable third person,
provided that the person would not allow access to a violent parent except as ordered by the court. If the court awards
residential responsibility to a third person, the court shall give priority to the child's nearest suitable adult relative. The
fact that the abused parent suffers from the effects of the abuse may not be grounds for denying that parent residential
responsibility. As used in this subdivision, “domestic violence” means domestic violence as defined in section 14-07.1-01.
A court may consider, but is not bound by, a finding of domestic violence in another proceeding under chapter 14-07.1
k. The interaction and inter-relationship, or the potential for interaction and inter-relationship, of the child with any person
who resides in, is present, or frequents the household of a parent and who may significantly affect the child's best interests.
The court shall consider that person's history of inflicting, or tendency to inflict, physical harm, bodily injury, assault, or
the fear of physical harm, bodily injury, or assault, on other persons.
l. The making of false allegations not made in good faith, by one parent against the other, of harm to a child.
m. Any other factors considered by the court to be relevant to a particular parental rights and responsibilities dispute.
2. In a proceeding for parental rights and responsibilities of a child of a service member, a court may not consider a parent's
past deployment or possible future deployment in itself in determining the best interests of the child but may consider any
significant impact on the best interests of the child of the parent's past or possible future deployment.
3. In any proceeding under this chapter, the court, at any stage of the proceedings after final judgment, may make orders
about what security is to be given for the care, custody, and support of the unmarried minor children of the marriage as from
the circumstances of the parties and the nature of the case is equitable.
Credits
S.L. 1979, ch. 194, § 3; S.L. 1989, ch. 178, § 2; S.L. 1991, ch. 148, § 2; S.L. 1993, ch. 144, § 2; S.L. 1993 ch. 151, § 1; S.L.
1997, ch. 147, § 2; S.L. 2009, ch. 149, § 5, eff. Aug. 1, 2009; S.L. 2013, ch. 123, § 1, eff. Aug. 1, 2013; S.L. 2019, ch. 54
(S.B. 2036), § 4, eff. Aug. 1, 2019.

Notes of Decisions (893)
NDCC 14-09-06.2, ND ST 14-09-06.2
Current with legislation effective through Jan. 1, 2020, from the 66th General Assembly. Some statute sections may be more
current, see credits for details
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Oklahoma Statutes Annotated
Title 43. Marriage and Family (Refs & Annos)
Divorce and Alimony
43 Okl.St.Ann. § 112.2
§ 112.2. Evidence of ongoing domestic abuse or child abuse-Determinations relating to convicted sex offenders--Presumption
Currentness
A. In every case involving the custody of, guardianship of or visitation with a child, the court shall consider for determining the
custody of, guardianship of or the visitation with a child whether any person seeking custody or who has custody of, guardianship
of or visitation with a child.
1. Is or has been subject to the registration requirements of the Oklahoma Sex Offenders Registration Act 1 or any similar act
in any other state;
2. Has been convicted of a crime listed in the Oklahoma Child Abuse Reporting and Prevention Act 2 or in Section 582 of
Title 57 of the Oklahoma Statutes;
3. Is an alcohol-dependent person or a drug-dependent person as established by clear and convincing evidence and who can
be expected in the near future to inflict or attempt to inflict serious bodily harm to himself or herself or another person as a
result of such dependency;
4. Has been convicted of domestic abuse within the past five (5) years;
5. Is residing with an individual who is or has been subject to the registration requirements of the Oklahoma Sex Offenders
Registration Act or any similar act in any other state;
6. Is residing with a person who has been convicted of a crime listed in the Oklahoma Child Abuse Reporting and Prevention
Act or in Section 582 of Title 57 of the Oklahoma Statutes; or
7. Is residing with a person who has been convicted of domestic abuse within the past five (5) years.
B. There shall be a rebuttable presumption that it is not in the best interests of the child to have custody or guardianship granted
to a person who:
1. Is subject to or has been subject to the registration requirements of the Oklahoma Sex Offenders Registration Act or any
similar act in any other state;
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2. Has been convicted of a crime listed in the Oklahoma Child Abuse Reporting and Prevention Act or in Section 582 of Title
57 of the Oklahoma Statutes;
3. Is an alcohol-dependent person or a drug-dependent person as established by clear and convincing evidence and who can
be expected in the near future to inflict or attempt to inflict serious bodily harm to himself or herself or another person as a
result of such dependency;
4. Has been convicted of domestic abuse within the past five (5) years;
5. Is residing with a person who is or has been subject to the registration requirements of the Oklahoma Sex Offenders
Registration Act or any similar act in any other state;
6. Is residing with a person who has been convicted of a crime listed in the Oklahoma Child Abuse Reporting and Prevention
Act or in Section 582 of Title 57 of the Oklahoma Statutes; or
7. Is residing with a person convicted of domestic abuse within the past five (5) years.
C. Custody of, guardianship of, or visitation with a child shall not be granted to any person if it is established that the custody,
guardianship or visitation will likely expose the child to a foreseeable risk of material harm.
D. Except as otherwise provided by the Oklahoma Child Supervised Visitation Program, court-ordered supervised visitation
shall be governed by the Oklahoma Child Supervised Visitation Program.
E. For purposes of this section:
1. “Alcohol-dependent person” has the same meaning as such term is defined in Section 3-403 of Title 43A of the Oklahoma
Statutes;
2. “Domestic abuse” has the same meaning as such term is defined in Section 60.1 of Title 22 of the Oklahoma Statutes;
3. “Drug-dependent person” has the same meaning as such term is defined in Section 3-403 of Title 43A of the Oklahoma
Statutes; and
4. “Supervised visitation” means a program established pursuant to Section 5 of this act. 3
Credits
Laws 1991, c. 113, § 2, eff. Sept. 1, 1991; Laws 2002, c. 445, § 19, eff. Nov. 1, 2002; Laws 2003, c. 3, § 25, emerg. eff. March
19, 2003; Laws 2004, c. 415, § 4, emerg. eff. June 4, 2004.
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Notes of Decisions (4)

Footnotes
Title 22, § 60 et seq.
1
Title 10, § 7101 et seq.
2
O.S.L.2004, c. 415, § 5 [Title 43, § 110.1a].
3
43 Okl. St. Ann. § 112.2, OK ST T. 43 § 112.2
Current with legislation effective through September 1, 2019 of the First Regular Session of the 57th Legislature (2019)
End of Document
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Uniform Laws Annotated
Uniform Marriage and Divorce Act (1970) (Amended 1971 and 1973) (Refs & Annos)
Part IV. Custody (Refs & Annos)
Unif.Marriage & Divorce Act § 409
§ 409. [Modification].
Currentness
(a) No motion to modify a custody decree may be made earlier than 2 years after its date, unless the court permits it to be made
on the basis of affidavits that there is reason to believe the child's present environment may endanger seriously his physical,
mental, moral, or emotional health.
(b) If a court of this State has jurisdiction pursuant to the Uniform Child Custody Jurisdiction Act, the court shall not modify
a prior custody decree unless it finds, upon the basis of facts that have arisen since the prior decree or that were unknown to
the court at the time of entry of the prior decree, that a change has occurred in the circumstances of the child or his custodian,
and that the modification is necessary to serve the best interest of the child. In applying these standards the court shall retain
the custodian appointed pursuant to the prior decree unless:
(1) the custodian agrees to the modification;
(2) the child has been integrated into the family of the petitioner with consent of the custodian; or
(3) the child's present environment endangers seriously his physical, mental, moral, or emotional health, and the harm likely
to be caused by a change of environment is outweighed by its advantages to him.
(c) Attorney fees and costs shall be assessed against a party seeking modification if the court finds that the modification action
is vexatious and constitutes harassment.
Editors' Notes
COMMENT
Most experts who have spoken to the problems of post-divorce adjustment of children believe that insuring the decree's finality
is more important than determining which parent should be the custodian. See Watson, The Children of Armageddon: Problems
of Custody Following Divorce, 21 Syracuse L.Rev. 55 (1969). This section is designed to maximize finality (and thus assure
continuity for the child) without jeopardizing the child's interest. Because any emergency which poses an immediate threat to
the child's physical safety usually can be handled by the juvenile court, subsection (a) prohibits modification petitions until
at least two years have passed following the initial decree, with a “safety valve” for emergency situations. To discourage
the noncustodial parent who tries to punish a former spouse by frequent motions to modify, the subsection includes a twoyear waiting period following each modification decree. During that two-year period a contestant can get a hearing only if he
can make an initial showing, by affidavit only, that there is some greater urgency for the change than that the child's “best
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interest” requires it. During the two-year period the judge should deny a motion to modify, without a hearing, unless the moving
party carries the onerous burden of showing that the child's present environment may endanger his physical, mental, moral,
or emotional health.
Subsection (b) in effect asserts a presumption that the present custodian is entitled to continue as the child's custodian. It
does authorize modifications which serve the child's “best interest;” but this standard is to be applied under the principle that
modification should be made only in three situations: where the custodian agrees to the change; where the child, although
formally in the custody of one parent, has in fact been integrated into the family of the petitioning parent (to avoid encouraging
noncustodial kidnapping, this ground requires the consent of the custodial parent); or where the noncustodial parent can prove
both that the child's present environment is dangerous to physical, mental, moral, or emotional health and that the risks of harm
from change of environment are outweighed by the advantage of such a change to the child. The last phrase of subsection
(b)(3) is especially important because it compels attention to the real issue in modification cases. Any change in the child's
environment may have an adverse effect, even if the noncustodial parent would better serve the child's interest. Subsection (b)
(3) focuses the issue clearly and demands the presentation of evidence relevant to the resolution of that issue.
Subsection (c) provides an additional sanction against vexatious and harassing attempts to relitigate custody.
LAW REVIEW AND JOURNAL COMMENTARIES
"A New Formalism for Family Law". Rebecca Aviel, William & Mary Law Review, Vol. 55, No. 6, 2014.
Assessing children's best interest when a parent is gay or lesbian: A rational custody standard. 32 UCLA L.Rev. 852 (1985).
Child custody modification under the Uniform Marriage and Divorce Act: A statute to end the tug-of-war? Note, 67
Wash.U.L.Q. 923 (1989).
Modifying child custody awards: A substantial change under the Illinois Marriage and Dissolution of Marriage Act. 1980
S.Ill.U.L.J. 439.
Relocation Custody Disputes--A Binuclear Family-Centered Three-Stage Solution. Robert E. Oliphant. 25 N.Ill.U.L.Rev. 363
(Summer 2005).
Relocation Law and the Threshold of Harm: Integrating Legal and Behavioral Perspectives. William G. Austin, Ph.D. 34
Fam. L.Q. 63 (2000).
Rethinking modification of child custody decrees. Joan G. Wexler. 94 Yale L.J. 757 (1985).
Surrogacy arrangements and the conflict of laws. Susan Frelich Appelton. 1990 Wis.L.Rev. 399 (1990).
When Should Custody Orders Be Modified? Flexibility versus Stability. Linda D. Elrod. 26 Fam.Advoc. 40 (Spring 2004).
Notes of Decisions (1440)
Copr. (C) Thomson Reuters 2019. All rights reserved. Official Text and Comments Reproduced with Permission of the National
Conference of Commissioners on Uniform State Laws. Current through 2018 Annual Meeting of the National Conference of
Commissioners on Uniform State Laws
Unif. Marriage & Divorce Act § 409, ULA MARR & DIVORCE § 409
End of Document
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In re Ziegler, 715 N.W.2d 769 (2006)

715 N.W.2d 769 (Table)
(The Court's decision is referenced in a
“Decisions Without Published Opinions”
table in the North Western Reporter.)
Court of Appeals of Iowa.

established joint legal custody and physical care
of the parties' child. Evid. 5.608, 5.609.
Cases that cite this headnote
[2]

Upon the Petition of Allan
ZIEGLER, Petitioner–Appellant,
and
Concerning Tessa (Branstad) Anderson, n/
k/a Tessa Parcher, Respondent–Appellant.

Evidence that father had physically abused
mother was admissible as relevant to the
questions of whether he would prove the superior
caretaker, and whether it would be in child's
best interests to be placed in his physical care,
during proceeding on father's petition to modify
the physical care provisions of decree which
established joint legal custody and physical care
of the parties' child.

No. 05–0911.
|
March 15, 2006.
Synopsis
Background: Father appealed from an order of the District
Court, Hancock County, John S. Mackey, J., dismissing his
petition to modify the physical care provisions of decree
which established joint legal custody and physical care of the
parties' child.

Holdings: The Court of Appeals, Miller, J., held that:
[1] evidence that mother had been charged with theft was
inadmissible to attack her credibility;
[2] evidence that father had physically abused mother was
admissible; and
[3] father failed to demonstrate that he would be a superior
caretaker for child.
Affirmed.

West Headnotes (3)
[1]

Witnesses
Arrest or charge without conviction
Evidence that mother had been charged with
theft was inadmissible to attack her credibility
during proceeding on father's petition to modify
the physical care provisions of decree which

Child Custody
Admissibility

1 Cases that cite this headnote
[3]

Child Custody
Joint custody
Father, who filed a petition to modify the
physical care provisions of decree which
established joint legal custody and physical care
of child, failed to demonstrate that he would
be a superior caretaker for child; father failed
to actively exercise his visitation rights, mother
had achieved a stable residence and was in a
stable relationship, and child was doing well
both at home and at school at the time of the
modification hearing.
1 Cases that cite this headnote

Appeal from the Iowa District Court for Hancock County,
John S. Mackey, Judge.
A father appeals from the dismissal of his petition to modify
the physical care provisions of the decree which established
the legal custody and physical care of the parties' child.
AFFIRMED.
Attorneys and Law Firms
Michael Cross of Cross Law Firm, Hampton, for appellant.
F. David Eastman of Eastman Law Office, Clear Lake, for
appellee.
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Considered by ZIMMER, P.J., and MILLER and HECHT, JJ.
Opinion
MILLER, J.
*1 Allan Zeigler appeals from the dismissal of his petition
to modify the physical care provision of the decree which
provided that he and Tessa Parcher would have joint legal
custody of their child, and placed the child's physical care with
Tessa. We affirm the district court.
I. Background Facts and Proceedings.
Allan Zeigler and Tessa Parcher are the unmarried parents of
McKenzie Zeigler, born in 1997. Allan and Tessa separated
in 1999, and McKenzie remained in Tessa's care. In 2000
the court approved a stipulation between the parties that
awarded Allan and Tessa joint legal custody of McKenzie,
placed McKenzie's physical care with Tessa, and awarded
Allan reasonable but unspecified visitation. The stipulation
expressly provided that both parties were to have full access
to McKenzie's records, the parties were to keep each other
advised of present addresses and telephone numbers, and
Tessa was to keep Allan informed regarding McKenzie's
school-related events.
In July 2004 Allan filed an application for contempt, asserting
Tessa had refused to allow him visitation with McKenzie and
had failed to provide him with school, medical, and other
information regarding McKenzie. On September 7, the date
of the contempt hearing, Allan filed a petition to modify the
initial decree, seeking a change in McKenzie's physical care.
On September 9 the district court filed a contempt ruling that
concluded Allan had established Tessa's failure to identify
Allan as McKenzie's father on various documents, and that
this failure was a violation of the initial decree. However, the
court concluded Allan had not established Tessa's violation
of the decree's visitation provision, “since the Court finds
that [Allan] has not been proactive in asserting his rights in
attempting to have contact with his daughter .” In light of
the pending modification petition, the court determined the
appropriate sanction for Tessa's violation was to allow Allan
specified visitation with McKenzie pending the modification
ruling.
Allan's modification petition came on for hearing in March
2005. The main areas of dispute concerned Tessa's stability
following the parties' separation, and whether Allan's limited
involvement in McKenzie's life was the product of Tessa's

interference or Allan's apathy. Allan also objected to the
admissibility of testimony that he had physically abused
Tessa during their relationship. The district court allowed the
testimony over Allan's objections that it was irrelevant and
immaterial because it related to events occurring prior to the
2000 stipulation and decree.
In its April 2005 ruling, the district court dismissed Allan's
modification petition. In support of its decision, the court
stated:

Based upon the evidence presented,
it appears to this court that
both parties need to seriously
improve their parenting skills, as
well as communication between
themselves for the purposes of
facilitating visitation and adequate
joint ministering to McKenzie's needs.
Although the credibility of both parties
appears to be also seriously lacking in
several key respects, the court finds
and concludes that Allan has not met
the heavy burden required of him ...
mandating a showing of superior care
for McKenzie.... While it is true that
for quite some time following their
separation Tessa physically moved
often and was involved in two similar
abuse relationships as she had had
with Allan, she has, it appears to the
court, achieved a stable residence and
relationship with her present husband
and the enrollment of McKenzie in
the North Central Community School
system. McKenzie appears to be
reflecting this increased stability in her
life by her improved and satisfactory
school work. Visitations between the
parties now appear finally to be
going smoothly between these two
young struggling parents. At present,
it appears to the court that McKenzie's
best interest in the long range would be
better served by remaining in Tessa's
primary physical care as originally
stipulated between the parties and
the cooperative facilitation of the
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visitation schedule set ... in the
contempt ruling.

*2 In late May 2005, Allan filed a Motion to Reopen Trial
and Allow Additional Evidence. Allan asserted Tessa had
been charged with theft in the second degree on the eve
of trial, and that he had learned of the charge only after
the modification trial had concluded. Contending the charge
impugned Tessa's credibility, Allan requested the court reopen
the record to allow evidence regarding Tessa's involvement
in the theft. The district court denied the motion, concluding
that “[w]hile a conviction would shed light upon [Tessa's]
credibility, she is presumed innocent until so proven guilty
and, accordingly, ... any evidence of said charge would be
immaterial.”
The same date he filed his motion to reopen, Allan filed his
notice of appeal from the district court's decree. On appeal,
Allan contends the court abused its discretion when it refused
to reopen the record to admit evidence of Tessa's criminal
charge, 1 and when it admitted evidence of his physically
abusive behavior. He further contends the court erred when
it found he had not established that a change in McKenzie's
physical care was warranted.
1

We recognize that “[o]nce an appeal is perfected [by
filing the notice of appeal], the appellate court has
jurisdiction [and] ... the district court loses jurisdiction
over the merits of the controversy....” IBP, Inc. v. Al–
Gharib, 604 N.W.2d 621, 628 (Iowa 2000). We further
recognize that perfection of the appeal divested the
district court of authority to consider either (1) “any
posttrial motions filed after the notice of appeal,” or (2)
any posttrial motion previously filed by the appellant,
which are “deemed ... waived and abandoned....” Id.
However, as Tessa has not challenged the district court's
jurisdiction to rule on the motion to reopen, we have
chosen to bypass any error-preservation or jurisdictional
concerns and address the merits of Allan's claim.

II. Scope and Standards of Review.
Our scope of review is de novo. Iowa R.App. P. 6.4.
Although not bound by the district court's factual findings, we
give them weight, especially when assessing the credibility
of witnesses. Iowa R.App. P. 6.14(6)(g ). We reverse an
evidentiary ruling of the district court only if the court abused
its discretion, to the complaining party's prejudice. Horak v.
Argosy Gaming Co., 648 N.W.2d 137, 149 (Iowa 2002); R.S.

Fox, L.L.L.P. v. Board of Review, 656 N.W.2d 809, 811 (Iowa
Ct.App.2002). Discretion is abused when it is exercised to a
clearly unreasonable extent, or for reasons or on grounds that
are clearly untenable. Graber v. City of Ankeny, 616 N.W.2d
633, 638 (Iowa 2000).
III. Law Governing Modification of Physical Care.
As the party seeking modification of McKenzie's physical
care, Allan bears a heavy burden. In re Marriage of Frederici,
338 N.W.2d 156, 158 (Iowa 1983). This is because once
the custody and care of a child has been fixed, it should be
disturbed only for the most cogent reasons. Id. The overriding
consideration in such cases is always the child's best interests.
Iowa R.App. P. 14(6)(o ); In re Marriage of Ford, 563 N.W.2d
629, 631 (Iowa 1997).
To demonstrate that a change in physical care is warranted,
Allan is required to establish by a preponderance of the
evidence that a substantial change in circumstances has
occurred since entry of the initial decree, which was not
within the contemplation of the district court when the
decree was entered. See In re Marriage of Maher, 596
N.W.2d 561, 564–65 (Iowa 1999). The change must be
more or less permanent, and relate to McKenzie's welfare.
In re Marriage of Walton, 577 N.W.2d 869, 870 (Iowa
Ct.App.1998). Allan must also show he is the parent who
can more effectively minister to McKenzie's well-being.
In re Marriage of Thielges, 623 N.W.2d 232, 235 (Iowa
Ct.App.2000).
IV. Discussion.
*3 Before we address the issue of physical care, we turn to
Allan's two assertions of evidentiary error. We easily dispose
of both claims.
[1] As the district court correctly noted, a theft charge is not
tantamount to a theft conviction. It is an accusation, not an act.
While evidence of the latter is admissible to attack a party's
credibility, evidence of the former is not. See Iowa Rs. Evid.
5.608, 5.609. We find no abuse of discretion in the court's
refusal to reopen the record to allow Allan to present evidence
of the theft charge.
[2] Nor do we see any abuse of discretion in the court's
decision to admit evidence that Allan physically abused
Tessa. Allan contends admission of this evidence was
improper because the evidence addressed actions predating
the stipulation and initial decree, and the initial decree was
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these attacks relate to the weight Allan asserts should be
given to various items of evidence, and to the credibility
of various witnesses. We have reviewed the record,
and find no reason to discard the court's weight and
credibility assessments, as Allan suggests. While it does
appear that some of the fact findings challenged by Allan
are not well-supported by credible evidence, we conclude
those findings have little bearing on the ultimate question
to be addressed in this case.

“final as to all circumstances then in existence.” He cites the
case of Huston v. Huston, 255 Iowa 543, 122 N.W.2d 892
(1963) 2 in support of his position. However, the principle
that a decree is final to all matters then existing refers to
whether the party seeking modification has established a
substantial change in circumstances. Huston, 255 Iowa at 555,
122 N.W.2d at 900; see also Maher, 596 N.W.2d at 564–65.
2

We give weight to the district court's finding that, contrary to
Allan's assertions, Tessa did inform Allan of her whereabouts
after the couple's separation. While Tessa clearly was not
wholly compliant in this regard, the record indicates the
relatively low level of Allan's involvement in McKenzie's life
must be laid, in large part, at his own door. As the district court
found, Allan “failed to actively exercise his visitation rights
or cut visits short, because he ‘couldn't deal with’ McKenzie.”
We also give weight to the district court's findings that
Tessa has achieved a stable residence and is currently in
a stable relationship, and that this increased stability has
benefited McKenzie. Whatever problems McKenzie may
have experienced in the past, at the time of the modification
hearing she was doing well both at home and at school. We
also note that Tessa, who does not work outside the home, is
better able to devote herself to the care of McKenzie than is
Allan, an over-the-road truck driver.

The case was overruled on other grounds by Phillips v.
Iowa Dist. Court, 380 N.W.2d 706, 709 (Iowa 1986).

While Allan's pre-stipulation behavior would not be relevant
to establishing a substantial change in circumstances, it is
relevant to the questions of whether he would prove the
superior caretaker, and whether it would be in McKenzie's
best interests to be placed in his physical care. See In re
Marriage of Daniels, 568 N.W.2d 51, 55 (Iowa Ct.App.1997)
(“[Domestic] abuse discloses a serious character flaw in
the batterer, and an equally serious flaw in parenting.... [It]
is, in every respect, dramatically opposed to a child's best
interests.”). Moreover, even if we decline to consider this
evidence, as we may do upon de novo review, we still reach
the same conclusion as the district court: Allan has not met his
heavy burden to demonstrate a change in physical care was
warranted.
[3] We note the district court did not determine whether a
substantial change in circumstances had occurred. However,
even if we assume Allan has met his burden in this
regard—that he has demonstrated a substantial change in
circumstances has occurred since entry of the initial decree,
which was not within the contemplation of the district court
when the decree was entered, is more or less permanent,
and relates to McKenzie's welfare—he still does not prevail.
We have reviewed the record, and find no reason to
disagree with the district court's conclusion that Allan had
failed to demonstrate he would be a superior caretaker for

*4 Based upon the record made before the district court,
and giving weight to the court's fact findings and credibility
assessments, we conclude Allan has not demonstrated that
he would prove a superior caretaker for McKenzie. We also
agree that McKenzie's interests are best served by remaining
in Tessa's physical care. The district court did not err in
dismissing Allan's modification petition.
AFFIRMED.

McKenzie. 3

All Citations

3
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Allan spends substantial time attacking what he
perceives as errors by the district court. However, most of
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MEMORANDUM AND ORDER
PURSUANT TO RULE 1:28
*1 The plaintiff, Jill LaGasse (mother), appeals from a
modification judgment, generally complaining that certain
of the judge's findings and credibility assessments are
unsupported and that portions of the judge's ultimate
disposition are erroneous. It is a bedrock principle of law that
it was for the trial judge, not for us, to consider the evidence,
assign weight, and determine credibility. Adoption of Daniel,
58 Mass.App.Ct. 195, 200, 788 N.E.2d 998 (2003), quoting
from Adoption of Stuart, 39 Mass.App.Ct. 380, 382, 656
N.E.2d 916 (1995). See J.A. Sullivan Corp. v. Commonwealth,
397 Mass. 789, 792, 494 N.E.2d 374 (1986), quoting from
United States v. United States Gypsum Co., 333 U.S. 364,
395, 68 S.Ct. 525, 92 L.Ed. 746 (1948). We see no basis
for disturbing her credibility judgments. And, in particular,
we see no error in the judge relying on the mother's new
allegations of drug use and physical abuse by the father
prior to the 2010 stipulation and judgment in assessing her
credibility. As the judge noted, these allegations are either
false, or the mother was long willing to allow her child to be
alone while cared for by a dangerous adult. We may reverse
a finding of fact only if it is clearly erroneous. After close
record review we are satisfied that the trial judge's findings
are adequately supported.

custody/parenting arrangement. See Della Corte v. Ramirez,
81 Mass.App.Ct. 906, 908, 961 N.E.2d 601 (2012). Given
the conflicting trial evidence, the trial judge was not
obliged to credit the mother's or Ashley Keller's domestic
violence allegations. Also adequately supported is the judge's
conclusion that the father's admitted, brief drug use posed no
danger to the child. All that remains is the mother's assertion
that the parties' relatively recent unwillingness to agree on
such matters as the child's school location and extra-curricular
activities constitutes a material change of circumstance of
such magnitude that the trial judge was required not only to
place both legal and physical custody with the mother but
to significantly reduce the father's parenting time. We do not
agree. It is axiomatic that “[t]he best interests of the child
is the ‘touchstone inquiry’ in child custody, visitation, and
relocation cases.” Smith v. McDonald, 458 Mass. 540, 544,
941 N.E.2d 1 (2010), quoting from Custody of Kali, 439 Mass.
834, 840, 792 N.E.2d 635 (2003). Insofar as it appears to be
undisputed that the child is doing well, indeed is flourishing,
under the present shared custody arrangement as established
by the parties' 2010 stipulation and judgment, we conclude
that the judge acted well within her discretion by effectively
enforcing that plan.
Review of some aspects of the modification judgment is
problematic. The parties presently are unwilling to confer
and compromise. The judge modified the 2010 stipulation
and judgment so that, although schooling and other similar
decisions are left to mutual agreement, the father shall have
“the binding determination” should the parties reach impasse.
The father apparently sought sole legal custody, although the
mother has not included his counterclaim for modification in
the appendix, leaving us uncertain of the precise modification
or modifications he put forward. We cannot say this lesser
modification was outside of the judge's authority.
*2 The mother is correct that, in the absence of a finding of a
relevant change in circumstance, the judge lacked authority to
alter the terms of the 2010 stipulation and judgment to allow
the father to claim the child's tax deduction. See Iv v. Hang, 83
Mass.App.Ct. 598, 602–603, 988 N.E.2d 1 (2013). Likewise,
with the change to the holiday schedule. But the mother
does not contend that these were unsought changes, issued
sua sponte by the judge. Again, the father's counterclaim for
modification is not in the record before us, and we are not
in a position to presume that these modifications were not
warranted by the father's counterclaim.

Neither did the judge abuse her broad discretion by leaving
substantially intact the parties' previously stipulated shared
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Finally, while we understand the mother's desire for a change
in parenting schedule with respect to weekends, given the
judge's conclusion that there was no adequately changed
circumstance, we cannot fault her determination to leave the
previously agreed-upon schedule in place.
We deny the father's request for his appellate attorney's fees
and double costs. We cannot say this appeal was frivolous.
Indeed, given the father's positive test for cocaine and
admission to sufficient facts with respect to domestic violence
End of Document

against his now-wife, even the mother's allegation of changed
circumstance cannot be so denominated.
Modification judgment dated November 15, 2013, affirmed.
All Citations
87 Mass.App.Ct. 1138, 35 N.E.3d 445 (Table), 2015 WL
4633694
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Discussion. We review custody determinations for an abuse
of discretion. 3 Schechter v. Schechter, 88 Mass. App. Ct.
239, 245 (2015). “[A] transfer of custody from one parent
to another must be based on some material and substantial
change in circumstances since the divorce, ... and ... the
change must be of sufficient magnitude to satisfy the
governing principle, namely, whether the transfer is in the
best interests of the child.” Hernandez v. Branciforte, 55
Mass. App. Ct. 212, 220 (2002). See G. L. c. 208, § 28. “In
custody matters, the touchstone inquiry [is] ... what is ‘best
for the child,’ ” and “[t]he determination of which parent will
promote a child's best interests rests within the discretion of
the judge ... [whose] findings ... ‘must stand unless they are
plainly wrong.’ ” Hunter v. Rose, 463 Mass. 488, 494 (2012),
quoting Custody of Kali, 439 Mass. 834, 840, 845 (2003).
While there is no “definitive list of criteria” for the judge to
consider when assessing the children's best interests, “certain
constants are revealed in our cases,” including “the need for
stability, ... the decision-making capabilities of each parent
to address the child's needs, and the living arrangements and
lifestyles of each parent and how such circumstances may
affect the child” (quotation omitted). El Chaar v. Chehab, 78
Mass. App. Ct. 501, 506 (2010). See G. L. c. 208, § 31. “The
judge is afforded considerable freedom to identify pertinent
factors in assessing the welfare of the child and weigh them as
she sees fit.” Smith v. McDonald, 458 Mass. 540, 547 (2010).
3

MEMORANDUM AND ORDER
PURSUANT TO RULE 1:28
*1 Carrie Lee (mother) and David Mays (father) were
divorced in January of 2014, pursuant to a divorce judgment
granting sole legal and physical custody of the parties' six
children to the mother and “ample” parenting time to the
father. On December 30, 2015, a judge of the Probate and
Family Court issued a modification judgment, which, in
pertinent part, transferred sole legal and physical custody to
the father and ordered supervised visitation for the mother.
The mother appeals. 2 Because we conclude that the judge
failed to make findings as required by G. L. c. 208, § 31A,
we vacate the modification judgment in part and remand for
further proceedings consistent with this memorandum and
order.

The mother makes no argument as to so much of the
modification judgment as concerns an earlier contempt
proceeding.

“[A] judge's discretionary decision constitutes an abuse
of discretion where we conclude the judge made ‘a clear
error of judgment in weighing’ the factors relevant to the
decision ... such that the decision falls outside the range
of reasonable alternatives.” L.L. v. Commonwealth,
470 Mass. 169, 185 n.27 (2014), quoting Picciotto v.
Continental Cas. Co., 512 F.3d 9, 15 (1st Cir. 2008).

The judge in the present case made extensive findings in
support of her decision to transfer sole custody to the father,
the key portions of which we summarize here. Since the
time of the divorce trial in April of 2013, the mother had
“purposely withheld the children from parenting time with
[the] [f]ather,” by “fabricating claims about health issues for
the children and seeking unnecessary medical treatment” for
the children after their visits with the father. 4 Consequently,
the father “had parenting time with all six children on only
five occasions” between April of 2013 and March of 2014.
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During that same twelve-month period, the mother “enlist[ed]
the children to report fictitious or exaggerated accounts of
abuse by [the] [f]ather to mandated reporters,” which resulted
in the filing of fourteen 51A reports (see G. L. c. 119, §

father's parenting time; however, the judge did not find
this credible, as the hospital X-ray exam provided “no
evidence of fracture or dislocation” and the records from
the child's follow-up visit with an orthopedist indicated
that there was “no fracture” but the child could continue
to wear a cast on her arm “for comfort” until she could
be “wean[ed] out of [it].” On February 18, 2014, after the
mother and the children met with a social worker at the
hospital, the social worker “contacted DCF [Department
of Children and Families] to notify them that the hospital
would be convening its Child Protection Team based
upon the hospital's concern that [the] [m]other was
‘seeking medical attention for the children as [a] source
of validating her allegations about [the] [f]ather.’ ”

51A,) with the Department of Children and Families (DCF). 5
The DCF investigators assigned to the case concluded that
the child abuse and neglect allegations against the father
were not supported, which the judge credited. The case was
referred to DCF's clinical review team, 6 which ultimately
added “a new allegation” of neglect against the mother
“due to concerns” that her campaign against the father “was
negatively impacting [the] children's emotional well-being,”
and recommended that DCF remove the children from the
mother's home and intervene in support of the father's request
for sole custody. The children were transferred to the father's
temporary sole custody in March of 2014, and the judge found
that they had “adjusted very well” and were “thriving” in the

5

father's care. 7 Crediting the testimony of several witnesses
(including the father and several DCF employees assigned to
the case), the judge concluded that the father was a capable
caretaker with an appropriate home environment, and that
he was “willing to foster a positive relationship between the
children and [the] [m]other.” 8 See Hunter, 463 Mass. at 496,
503 (affirming the award of sole custody to the only parent
willing to foster the child's relationship with the other parent).
In contrast, the judge found that the mother made “extreme”
parenting decisions 9 and demonstrated a “clear inability” to
place the children's “emotional well-being” above her own
needs. 10 See Zatsky v. Zatsky, 36 Mass. App. Ct. 7, 13
(1994) (affirming award of sole custody to parent “able to
subordinate her emotional needs to those of the children”).
The judge concluded that the mother's “crusade” to minimize
the father's role in the children's lives was “contrary to
the children's best interests,” and “returning them to [the]
[m]other would be detrimental to their well-being.” See G.
L. c. 208, § 31 (the judge “shall consider whether or not the
child's present or past living conditions adversely affect his
physical, mental, moral or emotional health”); Hunter, 463
Mass. at 494 (among the “[f]actors a judge may weigh” in
determining the child's best interests is “whether one parent
seeks to undermine the relationship a child has with the other
parent”).
4

For instance, in February of 2014 alone, the mother
brought the children to the emergency room on at least
four separate occasions after the father's parenting time.
The mother claimed that one such visit involved seeking
treatment for a child who had broken her arm during the

6

7

8

As found by the judge, the 51A reports contained “six
basic allegations”: the father allegedly (1) stuck his
tongue in one of the children's ears; (2) intentionally
exposed one of the children to pornography; (3) struck
one of the children on the head; (4) locked two of the
children in the trunk of his car and drove over potholes
for two hours; (5) kept animals in his home, despite
knowing of the children's allergies to pet dander; and (6)
fed the children stale food and forced them to sleep on
a mattress on the floor during his parenting time. The
judge found the allegations to be either false or grossly
exaggerated, crediting the testimony of the father and the
DCF employees involved in the case. The judge found
the mother “fabricated th[e] story” of the children being
locked in the trunk of the father's car “in order to generate
a 51A report,” noting that the father's car, a Sport Utility
Vehicle, did not have a trunk. The judge also credited
the testimony of the DCF investigators that during their
visits to the father's home, they observed no evidence of
pets and the refrigerator was well-stocked with nutritious
food.
Janica Midiri, the DCF supervisor who referred the
matter to the clinical review team for a case management
recommendation, testified that she has only referred three
cases to the clinical review team in the entire course of
her career.
The judge found that, since being in the father's care,
the children are “all involved in a variety of age
appropriate activities,” their various health issues are
“under control,” their school attendance has substantially
improved, and they are all doing well academically (two
children are honor roll students, and several others have
made significant academic progress).
The judge also found that the father had allowed
the children to visit with some members of the
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mother's family, as he believed those relationships were
“important” for the children to maintain.

9

10

By way of example, the mother kept one child out of
school for thirty-three days due to a broken leg, and “on
the days that she did permit [the child] to attend school,
she would accompany [the child] to carry her up and
down stairs, as her school did not have an elevator.”
The judge found that the mother had not seen the children
since July of 2014, having “abruptly” cancelled all future
visits due to a conflict with the visitation center over her
continued violation of their policies. The judge further
found that the mother “failed to comply with all of
the tasks” required by her DCF service plan, including
undergoing a psychological evaluation.

*2 The mother challenges the judge's “central” findings,
claiming they are not supported by the evidence at trial.
We disagree. There is ample support for the judge's findings
11

throughout the voluminous record.
Moreover, many of
the judge's findings were based on her assessment of the
credibility of the witnesses who testified at the trial -including both parties and four DCF employees involved in
the case. As there is nothing in the record convincing us that
the judge's credibility determinations were “plainly wrong,”
we decline to disturb them. Zaleski v. Zaleski, 469 Mass.
230, 237 (2014), quoting Felton v. Felton, 383 Mass. 232,
239 (1981). Indeed, “[i]n this situation, ‘[t]he opportunity
which the judge had to observe and appraise both parents is
particularly important.’ ” Bak v. Bak, 24 Mass. App. Ct. 608,
616 (1987), quoting Stevens v. Stevens, 337 Mass. 625, 627
(1958).
11

During the six-day modification trial, the judge heard
testimony from ten different witnesses and admitted over
7,200 pages of exhibits in evidence.

The mother further argues that the judge committed reversible
error by failing to make findings regarding the father's history
of domestic violence. General Laws c. 208, § 31A, which
codified the principles set forth in Custody of Vaughn, 422
Mass. 590 (1996), “requires the Probate and Family Court
judge to ‘consider evidence of past or present abuse toward
a parent or child as a factor contrary to the best interest of
the child’ when issuing any temporary or permanent custody
order.” If the judge finds “that a pattern or serious incident of
abuse has occurred,” the judge must “make written findings
of fact within ninety days [regarding] the effects of the
abuse on the child” and “demonstrat[ing] that the temporary
or permanent custody order ‘is in the furtherance of the
child's best interests and provides for the safety and well-

being of the child.’ ” Maalouf v. Saliba, 54 Mass. App. Ct.
547, 549 (2002), quoting G. L. c. 208, § 31A. Accordingly,
“[w]e examine the judge's findings to determine whether the
requirements of G. L. c. 208, § 31A, were met.” Id. at 550.
Here, as in Maalouf, “[e]ven though the judge made detailed
and comprehensive findings, demonstrating close attention
to the record, this is not a case in which we may conclude
that the judge made implicit findings sufficient to satisfy
the statute.” Maalouf, 54 Mass. App. Ct. at 550. See id.
at 551 (remanding due to judge's failure to make express
findings under § 31A as to whether the father's abuse of
the mother constituted a “pattern ... or a serious incident,”
and the effect of the abuse on the children). The father
and children argue that the absence of findings regarding
domestic violence was not error, as the mother failed to
present evidence sufficient to trigger the requirements of G.
L. c. 208, § 31A. We disagree. 12 The record reveals several
allegations of domestic violence made by the mother against
the father. The judge was certainly within her discretion to
conclude that the allegations were not credible, particularly
where the most serious of the allegations appeared in the
various 51A reports generated in connection with the mother's
“crusade” against the father. We cannot, however, ascertain
whether the judge assessed the credibility of the allegations,
as her findings contain no mention of them. Moreover, the
father's own testimony established that he pleaded guilty
to domestic assault after “push[ing]” the mother during an
argument in 2001, 13 and the mother obtained a permanent G.
L. c. 209A restraining order against him in 2012, which he
unsuccessfully sought to have dismissed.
12

We are likewise unpersuaded by the children's contention
that the mother's domestic violence allegations were
irrelevant to the modification proceedings insofar as
they predated the divorce judgment and therefore
could not be used to establish a material change in
circumstances. The burden of establishing a material
change in circumstances fell to the father, as the party
seeking modification, not the mother. See Greenberg
v. Greenberg, 68 Mass. App. Ct. 344, 350 (2007).
Moreover, G. L. c. 208, § 31A, expressly requires the
judge to consider evidence of “past” abuse; there is
no language indicating that the Legislature intended
to confine this inquiry to evidence of abuse occurring
after the last judgment. See Chin v. Merriot, 470 Mass.
527, 532 (2015) (“we look first to the plain language
of the provision at issue to ascertain the intent of the
Legislature”).
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Mays v. Lee, 94 Mass.App.Ct. 1122 (2019)
123 N.E.3d 802

13

It appears that the parties' eldest child was a few months
old at the time.

*3 Although this is a close case, we think “the record raises
sufficient concerns regarding domestic violence to require
Vaughn findings.” Care & Protection of Lillith, 61 Mass. App.
Ct. 132, 139 (2004). See id. at 137, 142 (remanding for §
31A findings where the judge's “findings and conclusions
on domestic violence [were] ambiguous, essentially just
summarizing conflicting testimony”). “[D]omestic violence
is an issue too fundamental and frequently recurring to be
dealt with only by implication.” Maalouf, 54 Mass. App. Ct.
at 550, quoting Vaughn, 422 Mass. at 599. Because a judge's
obligation to consider evidence of “past” abuse is mandatory
under § 31A, and the judge's findings here do not reflect such
consideration, we have no choice but to remand “for explicit
findings as required by G. L. c. 208, § 31A.” Maalouf, supra
at 551. We emphasize that, but for this omission, we would
affirm the judge's otherwise well-supported custody decision.
See Schechter, 88 Mass. App. Ct. at 248 (“our duty as a
reviewing court is to ensure that the record reflects that all
relevant factors have been considered by the judge, and that
the decision is based on a fair weighing of the factors”).
14

Conclusion. The paragraphs numbered one through seven
of the modification judgment dated December 30, 2015, are
End of Document

vacated, and the matter is remanded for further proceedings
consistent with this memorandum and order. In all other
respects, the modification judgment is affirmed. We do not
“require the judge to hear further testimony if [she] does not
consider this necessary, but at the least [she] must hear both
parties and make explicit findings” as required by G. L. c.
208, § 31A (quotation omitted). Lillith, 61 Mass. App. Ct.
at 142. Temporary sole legal and physical custody of the
children shall remain with the father during the pendency of
the remand, and the mother shall remain obligated to pay any
temporary child support the judge deems appropriate.
14

With respect to the mother's other arguments not
addressed herein, they “have not been overlooked.
We find nothing in them that requires discussion.”
Commonwealth v. Domanski, 332 Mass. 66, 78 (1954).

So ordered.
Affirmed in part; vacated in part and remanded
All Citations
94 Mass.App.Ct. 1122, 123 N.E.3d 802 (Table), 2019 WL
692711
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MEMORANDUM AND ORDER
PURSUANT TO RULE 1:28
*1 The plaintiff appeals from the judgment of dismissal by a
judge of the Probate and Family Court of his third complaint
for modification of child support. We affirm.
A complaint for modification pursuant to G.L. c. 208, §
28, requires a showing of a material and substantial change
in circumstances. See Schuler v. Schuler, 382 Mass. 366,
368–371 (1981). The plaintiff's allegations are of a different
nature, asserting instead that the judgment of divorce must

End of Document

be reversed because he is not the father of the children. He
proffers no evidence of a change in circumstances; to the
contrary he concedes that he was aware during the marriage,
and from the outset, that the children were the result of
artificial insemination of his wife by an unknown donor.
At the divorce trial the plaintiff admitted to paternity, and
sought both visitation and custody. Judgment of divorce
entered in January of 2008. The plaintiff filed a notice of
appeal but then dismissed it on his own volition. In any
event an appeal on the issue of paternity would have been
unavailing, as the issue was waived at trial. Since trial, in
addition to two prior complaints for modification, the plaintiff
has filed two related motions styled as to “recoup child
support” and to “terminate child support.” He has not sought
relief from the divorce judgment under Mass.R.Civ .P. 60(b),
365 Mass. 828 (1974). He cannot relitigate the judgment after
seven years.
The plaintiff's other argument, related to sanctions, does not
qualify as appellate argument. See Mass.R.A.P. 16(a)(4), as
amended, 367 Mass. 921 (1975). It is raised in his brief solely
as a caption in the statement of issues, and we decline to
consider it.
Judgment of dismissal on complaint for modification
affirmed.
All Citations
88 Mass.App.Ct. 1116, 41 N.E.3d 331 (Table), 2015 WL
8154256
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