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ISSUES PRESENTED
1.

Should the thirty-day notice requirement of G. L.
c. 84, § 18 be tolled where a victim cannot
ascertain the identity of a defendant through the
exercise of reasonable diligence?

2.

Should this Court extend the thirty-day notice
requirement of G. L. c. 84, § 18 to for-profit
corporations not functioning as governmental or
quasi-governmental entities, where G. L. c. 84,
§§ 15, 18 have stood for centuries as a
comprehensive scheme governing the
responsibilities of the government and
governmental agents to ways?

3.

Under G. L. c. 84, § 18, does an obligation to
maintain a utility cover constitute an obligation
to keep a way in repair or otherwise create an
entitlement to notice?
STATEMENT OF THE CASE

I.

Nature of the case
Plaintiff Richard Meyer (“Meyer”) appeals the

judgment of the Superior Court granting summary
judgment to defendant Veolia Energy North America
(“Veolia”) and dismissing Meyer’s action.

The

Superior Court applied an overbroad construction to G.
1

L. c. 84, § 18, and the resultant grant of summary
judgment, dismissal of the action, and denial of
Meyer’s motion for reconsideration therefore
constitute reversible error.
II.

Factual background
On July 1, 2013, Meyer rode his bicycle on New

Sudbury Street in Boston, Massachusetts.

(R.A. 20).1

A utility cover, which was improperly set into the
surface of the roadway or had been improperly
maintained, was at an angle relative to the roadway
surface.

(R.A. 20).

The utility cover caught the

wheel of the bicycle, causing the bicycle to fall,
throwing Meyer from the bicycle, and injuring him.
(R.A. 21).
The utility cover did not contain the word
“VEOLIA” or any variation thereof; instead, the
utility cover bore the legend “TRIGEN – BOSTON.”
(R.A. 25, 158, 187; Tr. 1-3).
On July 18, 2013, Plaintiff’s Counsel sent a
notice of claim via Certified Mail, Return Receipt
Requested, to multiple appropriate offices of the City

1

The Transcript is cited “Tr.” followed by page
number. The Record Appendix is cited as “R.A.”
followed by page number.

2

of Boston.

(R.A. 166-167).

On July 24, 2013, Donna

Wallace of the Claims Office of the City of Boston Law
Department sent a letter to Plaintiff’s Counsel in
which Ms. Wallace requested that Plaintiff’s Counsel
provide pictures of the defect involved in the
accident.

(R.A. 169-170).

On July 25, 2013,

Plaintiff’s Counsel sent a further notice of claim,
enclosing photographs, via Certified Mail, Return
Receipt Requested, to multiple appropriate offices of
the City of Boston.

(R.A. 172-173).

On July 31, 2013, Plaintiff’s Counsel spoke with
Ms. Wallace on the phone and asked her who may have
worked on the road and been responsible for the
improperly maintained utility cover.

(R.A. 177).

In

that conversation, Ms. Wallace did not identify Veolia
or indicate that Veolia had any responsibility to
maintain any portion of the public way.

(R.A. 62,

178).
On July 31, 2013, Ms. Wallace sent a letter to
Plaintiff’s Counsel in which the City of Boston denied
the claim and, for the first time, notified
Plaintiff’s Counsel that “the City of Boston is not
responsible for your damages because the location of
the defect is under the jurisdiction of Veolia Energy

3

Co.”

(R.A. 175).

Plaintiff’s Counsel did not receive

the July 31, 2013 letter until late in the day on
Thursday, August 1, 2013.

(R.A. 175).

was thirty-one days after the crash.

August 1, 2013
(R.A. 178).

On Tuesday, August 6, 2013, Plaintiff’s Counsel
sent a notice of claim to Veolia.

(R.A. 157-158).

III. Procedural history
On February 17, 2015, Meyer filed a Complaint in
the Superior Court.

(R.A. 4, 8-10).

On February 16,

2016, Meyer filed a Second Amended Complaint.

(R.A.

4, 20-22)adding a new defendant, Feeney Brothers
Excavation Corp.

On May 19, 2017, the parties filed a

Stipulation of Dismissal as to defendant Feeney
Brothers Excavation Corp.

(R.A. 6).

On May 31, 2017, the court (Lauriat, J.) allowed
Veolia’s Motion For Summary Judgment.
198).

(R.A. 7, 191-

action.

On June 2, 2017, the court dismissed the
(R.A. 7, 199).

a Notice of Appeal.

On June 13, 2017, Meyer filed

(R.A. 7, 200).

On June 27, 2017,

Meyer filed a Motion to Reconsider, to which Veolia
filed an objection.

(R.A. 7, 201-215).

On June 29,

2017, the court (Lauriat, J.) denied the Motion to
Reconsider.

(R.A. 7, 216).

On or about July 6, 2017,

Meyer filed an additional Notice of Appeal.

4

(R.A. 7,

217).
SUMMARY OF ARGUMENT
The standard of review is de novo.

(pp. 7-9).

The thirty-day notice requirement of G. L. c. 84,
§ 18 must be tolled where it is not possible for a
victim to ascertain the identity of the defendant
through the exercise of reasonable diligence, because
due process does not demand the impossible.
11).

(pp. 9-

The legislative intent to create a reasonable

statutory scheme also demands that the thirty-day
notice requirement be tolled.

(pp. 11-15).

This is

consistent with the discovery rule as applied to
statutes of limitations.

(pp. 16).

The thirty-day

notice requirement was tolled in this case.
20).

(pp. 16-

Plaintiff’s Counsel promptly provided notice

within thirty days to all reasonably ascertainable
responsible parties.

(pp. 20-23).

Plaintiff’s

Counsel promptly provided notice within thirty days to
Veolia once it was reasonably possible for Plaintiff’s
Counsel to ascertain Veolia’s identity.

(pp. 23-24).

The legislative intent behind G. L. c. 84, § 15
was always to ensure that governmental entities or
persons serving governmental or quasi-governmental

5

roles were provided with prompt notice of road defect
claims.

(pp. 25-33).

The thirty-day notice

requirement must be narrowly construed because it is
an exercise of sovereign immunity.

(pp. 33-36).

Prior Supreme Judicial Court cases applying the
thirty-day notice requirement to private corporations
are inapposite because they involved quasigovernmental corporations, not private international
for-profit corporations.

(pp. 37-38).

Veolia’s negligence in maintaining a utility
cover does not implicate any obligation of Veolia to
maintain the way.

(pp. 38-39).

The City of Boston

Municipal Code did not provide Veolia with a right to
notice and did not make Veolia the “person” by law
obliged to “keep” the “way” in repair.

(pp. 40-43).

To the extent that Filepp v. Boston Gas Co.,
Inc., 85 Mass. App. Ct. 901 (2014) (rescript) would
enable Veolia to wield G. L. c. 84, § 18 as a means to
evade liability, this Court should abrogate Filepp.
(pp. 44).

6

ARGUMENT
I.

THE STANDARD OF REVIEW IS DE NOVO, THE BURDEN
RESTS UPON VEOLIA, AND MEYER, AS THE NON-MOVING
PARTY, IS ENTITLED TO THE BENEFIT OF ALL
REASONABLE INFERENCES.
General Laws c. 84, § 15 provides a remedy for a

“person [who] sustains bodily injury or damage in his
property by reason of a defect or a want of repair . .
. upon a way[.]”

G. L. c. 84, § 15.

“A person so

injured shall, within thirty days thereafter, give to
the county, city, town or person by law obliged to
keep said way in repair, notice of the name and place
of residence of the person injured, and the time,
place and cause of said injury or damage[.]”

G. L. c.

84, § 18.
This case presents a question of statutory
interpretation, calling for a proper reading of
“person” under G. L. c. 84, §§ 15, 18, of “within
thirty days thereafter” under G. L. c. 84, § 18, and
“[i]f by reason of physical or mental incapacity it is
impossible for the person injured to give the notice
within the time required” under G. L. c. 84, § 19.
Therefore, the standard of review is de novo.
Worcester v. College Hill Properties, LLC, 465 Mass.
134, 138 (2013).

7

The disposition below was on summary judgment,
and review is therefore de novo “to determine whether,
viewing the evidence in the light most favorable to
the nonmoving party, all material facts have been
established and the moving party is entitled to
judgment as a matter of law” (internal punctuation
removed).

Chambers v. RDI Logistics, Inc., 476 Mass.

95, 99 (2016).

In de novo review, “no deference is

accorded the decision of the judge in the trial
court.”

Id. at 99.

“Orders on motions for reconsideration of motions
for summary judgment are legal conclusions that
[appellate courts] review[] de novo.”

Shapiro v. City

of Worcester, 464 Mass. 261, 266 (2013).
The trial court may grant summary judgment if the
pleadings, depositions, answers to interrogatories,
responses to requests for admission, and affidavits
“show that there is no genuine issue as to any
material fact and that the moving party is entitled to
a judgment as a matter of law.”

Mass. R. Civ. P.

56(c); Miller v. Mooney, 431 Mass. 57, 60 (2000).

The

defendant, as the moving party, bears the burden of
establishing that no genuine issue as to any material
fact exists.

Chambers, 476 Mass. at 100.

8

The trial

court reviews all evidence and draws all reasonable
inferences in the light most favorable to the
nonmoving party.

Drakopoulos v. United States Bank

Nat’l Ass’n, 465 Mass. 775, 777 (2013).
II.

THE TRIAL COURT ERRED BECAUSE PLAINTIFF’S COUNSEL
COMPLIED WITH THE THIRTY-DAY NOTICE REQUIREMENT
OF G. L. c. 84, § 18.
A.

As a matter of due process, as a matter of
reasonable statutory construction, and
consistent with the discovery rule governing
statutes of limitations, the thirty-day
notice requirement of G. L. c. 84, § 18 must
be tolled where a victim cannot discovery
the identity of a defendant through the
exercise of reasonable diligence.
1.

Due process requires that this Court
construe the thirty-day notice
requirement under G. L. c. 84, § 18 as
tolled where a victim cannot discover
the identity of a defendant through the
exercise of reasonable diligence.

The Superior Court, in another case, correctly
decided this issue when it denied a motion to dismiss
where plaintiffs provided notice within thirty days to
the City of Boston but, despite a “diligent, but
unsuccessful search of city records in an attempt to
ascertain the identities of other potentially liable
parties,” was unable to provide notice within thirty
days to NG U.S. 1, Inc.

Sarrouf v. City of Boston,

Mass. Super. Ct., Civil Action No. 14-02669-E (June
30, 2015) (attached and reproduced at R.A. 183).

9

As the Supreme Judicial Court has held, “due
process ‘does not demand the impossible.’”

Matter of

Jones, 379 Mass. 826, 836 (1980), quoting Young v.
Tudor, 323 Mass. 508, 514 (1948).

A statutory

requirement “must be reasonably construed” such that
“[i]t does not demand the impossible.”
Mass. at 514.

Young, 323

The Young Court held, and the Jones

Court re-affirmed, that “as a practical matter it is
impossible to mail [a citation] to a person whose
identity cannot with reasonable diligence be
ascertained.”

Id.

The Jones Court bluntly held that

“The question then is whether the conservator is
required to retain the services of a professional
genealogist in this case.

We think not. . . .”

Jones, 379 Mass. at 837, quoting Mullane v. Central
Hanover Bank & Trust Co., 339 U.S. 306, 317-318 (1950)
(it is not “unreasonable . . . to dispense with . . .
notice to those . . . whose interests are either
conjectural or future or, although they could be
discovered upon investigation, do not in due course of
business come to knowledge. . . . [S]uch impracticable
and extended searches are not required in the name of
due process”).

10

The Superior Court applied Jones and held that
the inability of plaintiffs to serve a private
defendant within the thirty-day notice period of G. L.
c. 84, § 15, despite diligent but unsuccessful
efforts, could not justify allowance of a motion to
dismiss.

(R.A. 183); Sarrouf, Mass. Super. Ct., Civil

Action No. 14-02669-E (June 30, 2015).

Simply put,

the Sarrouf motion judge ruled correctly, and the
trial court in this case erred.
2.

To effectuate the intent of the
Legislature, this Court must construe
the thirty-day notice requirement under
G. L. c. 84, § 18 as tolled under G. L.
c. 84, § 19 where a victim cannot
discover the identity of a defendant
through the exercise of reasonable
diligence.

This Court has held that “[w]e do not attribute
to the Legislature a statutory scheme leading to an
absurd result.”

Botello v. Massachusetts Port Auth.,

47 Mass. App. Ct. 788, 791 (1999).

See also G. L. c.

4, § 6 (eschewing harsh literal construction of
requirement of publication in “newspaper published in
a city or town” in order to provide reasonable
construction where no newspaper is published in city
or town).

This case presents facts that cry out for a

reasonable construction of the impossibility provision

11

in G. L. c. 84, § 19.

To properly understand G. L. c.

84, § 19, this Court must construe it in light of the
entire chapter in which it is codified.
In interpreting the meaning of a statute, we
look first to the plain statutory language.
Where the language of a statute is clear and
unambiguous, it is conclusive as to
legislative intent and the courts enforce
the statute according to its plain wording
so long as its application would not lead to
an absurd result.
(internal citations omitted).

City of Worcester v.

College Hill Properties, LLC, 465 Mass. 134, 138
(2013).
“All the words of a statute are to be given their
ordinary and usual meaning, and each clause or phrase
is to be construed with reference to every other
clause or phrase without giving undue emphasis to any
one group of words, so that, if reasonably possible,
all parts shall be construed as consistent with each
other so as to form a harmonious enactment effectual
to accomplish its manifest purpose” (emphasis added).
City of Worcester, 465 Mass. at 139, quoting Selectmen
of Topsfield v. State Racing Comm'n, 324 Mass. 309,
312–313 (1949).

12

The third sentence of G. L. c. 84, § 19 tolls the
thirty-day notice period where the victim is unable to
provide notice through no fault of his own:
If by reason of physical or mental
incapacity it is impossible for the person
injured to give the notice within the time
required, he may give it within thirty days
after such incapacity has been removed, and
if he dies within said thirty days his
executor or administrator may give the
notice within thirty days after his
appointment.
G. L. c. 84, § 19.
In order to construe the intent of the G. L. c.
84, § 19 tolling clause “so as to form a harmonious
enactment effectual to accomplish its manifest
purpose,” this Court must read the impossibility
exception in the full context of G. L. c. 84.
Worcester, 465 Mass. at 139.

City of

General Laws c. 84 is

laden with language that inveighs against a draconian
construction of its requirements and impels in favor
of a reasonable construction of its requirements.
See, e.g., G. L. c. 84, § 18, 2d sent. (notice not
insufficient by inaccuracy in residence of victim, or
time, place or cause of injury, if victim did not
intend to mislead and defendant not misled); G. L. c.
84, § 18, 4th sent. (failure to give notice for snow
or ice injury shall not defense unless defendant

13

prejudiced); G. L. c. 84, § 19, 2d sent. (where victim
died during notice period, executor or administrator
may give notice within thirty days after appointment);
G. L. c. 84, § 19, 4th sent. (any written
communication with necessary signature and information
is sufficient notice); G. L. c. 84, § 20 (defendant
not entitled to defense for defective notice contents
unless defendant provides plaintiff with five-day
notice of defect); G. L. c. 84, § 21 (notice to
private landowner sufficient if posted on land and
notwithstanding accuracy or misstatement; lack of
notice to private landowner no defense absent
prejudice).
“[S]ections 15, 18, and 19 are integrated
provisions, dealing with different parts of the notice
procedure.”

Botello, 47 Mass. App. Ct. at 790.

General Laws c. 84 is filled with provisions that make
its requirements dependent upon reasonableness and
that prevent notice mandates from serving as a means
of enabling private, non-governmental parties to evade
liability on hyper-technical grounds.

In particular,

G. L. c. 84, § 21 makes clear that the attitude of the
Legislature toward notice presented to private, nongovernmental parties was far less stringent than the
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attitude of the Legislature toward notice presented to
governmental or quasi-governmental parties.
The collective weight of these provisions demands
that this Court construe the tolling provision of G.
L. c. 84, § 19 so as to toll the notice period when it
is not possible, through the exercise of reasonable
diligence, to ascertain the identity of a particular
private defendant.

That is, this Court should hold

that impossibility of reasonably ascertaining the
identity of a particular private defendant is a
“physical or mental incapacity” such that “it is
impossible for the person injured to give the notice
within the time required.”

G. L. c. 84, § 19.

Construction of G. L. c. 84, § 19 to include this
case within the impossibility exception will not give
rise to any risk of tolling the notice period in cases
involving solely municipal defendants.

The

municipality is always readily identifiable to the
victim in any matter, as a result of the victim
personally knowing the municipality that he or she was
in at the time of the injury, or, if not, as a result
of emergency responders identifying the municipality
to the victim.
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3.

Consistent with the discovery rule
governing statutes of limitations, the
thirty day notice period under G. L. c.
84, § 18 cannot commence until it is
possible for a victim to identify the
responsible party through the exercise
of reasonable diligence.

Construction of G. L. c. 84, § 18 to require
notice within thirty days from the date on which the
plaintiff could have known the identity of the
particular private defendant is no different from, and
grounded in the same equitable demands, as the
discovery rule that will toll a statute of limitations
for the same reason:
Knowledge of the responsible person's
identity seems implicit in the requirement
that a plaintiff know that the defendant's
conduct caused him harm; without such
knowledge, the plaintiff does not know whom
to sue. Accordingly, a more precise way to
state the discovery rule is the following:
a cause of action accrues when the plaintiff
discovers or with reasonable diligence
should have discovered that (1) he has
suffered harm; (2) his harm was caused by
the conduct of another; and (3) the
defendant is the person who caused that
harm.
Harrington v. Costello, 467 Mass. 720, 727 (2014).
B.

The thirty-day notice requirement under G.
L. c. 84, § 18 was tolled because it was
impossible for Meyer or Plaintiff’s Counsel
to discover the identity of the defendant
through the exercise of reasonable
diligence.

The utility cover bore the legend “TRIGEN –
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BOSTON.”

(R.A. 25, 158, 187; Tr. 1-3).

This marking

did not indicate what the letters in question referred
to.

No indication, such as “Inc.,” “LLC,” or “Ltd.,”

suggested that “TRIGEN – BOSTON” was a legal entity.
For all that Meyer or Plaintiff’s Counsel could
reasonably be expected to know on the day of the
accident, “TRIGEN – BOSTON” was an administrative
district for utility work, or a designation indicating
an overseas manufacturer of a utility cover and the
city to which the utility cover was shipped.2

Victims

2

Veolia asserted in Veolia Energy North America’s
Statement of Undisputed Material Facts With
Plaintiff’s Responses that “The photographs offered by
Plaintiff show the utility cover clearly identified
the energy company ‘Trigen’ in block lettering. Even
a cursory search by Plaintiff for the company ‘Trigen’
online or in the news would have revealed that Veolia
purchased the Trigen [sic] in 2007 and that it was its
[sic] parent company.” (R.A. 25). Veolia offered
this unproven assertion in response to a factual
assertion by Meyer, and it is therefore not an
undisputed fact and it is therefore without any
evidentiary worth. (R.A. 25).
Indeed, the photographs offered by Plaintiff do
not indicate the “TRIGEN” was an energy company or
that “TRIGEN” was the name of any entity whatsoever.
(R.A. 158, 187). Veolia never offered any evidence of
Internet or news search results dating from July of
2013, and never provided the trial court with any
documentation from The Internet Archive or any other
source indicating the corporate paternity of Trigen
was so immediately available as it asserted. (R.A.
25). See also Mass. Super. Ct. R. 9A(b)(5)(ii)
(response to material fact shall set forth “page or
paragraph references to supporting pleadings,
17

of road defects cannot be expected to, simultaneously
with obtaining necessary medical treatment, make the
extraordinary efforts necessary to track every
possible corporate ancestor or prior entity and,
within thirty days, acquire knowledge of and serve the
latter-day descendant of a company that ceased to
exist as an independent entity in 1997.
1-4).

(Tr. 1-3 to

Victims likewise reasonably should not be

required to canvass every municipal ordinance that
could possibly pertain to a utility cover in order to
discern whether a predecessor or successor utility
company might be responsible for a small patch of
pavement located near to its utility cover.

It is

utterly reasonable for a victim to rely upon the
municipality providing this information immediately.
See City of Boston Municipal Code § 11-6.20.

By

contrast, there was no ambiguity as to what
municipality Meyer was in when the accident occurred,
and it was therefore imminently viable for Plaintiff’s
Counsel to promptly serve notice to the municipality

depositions, answers to interrogatories, responses to
requests for admission, affidavits, or other
evidentiary documents,” if any).
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within thirty days, as he did.3
Therefore, either to provide due process and
avoid construing a statute so as to demand the
impossible or because, due to “physical or mental
incapacity,” “it [wa]s impossible for the person
injured to give the notice within the time required,”
3

The Supreme Judicial Court, in Goodwin v. City of
Fall River, 228 Mass. 529 (1917), held that:
The physical or mental incapacity which
enlarges the period of limitation within
which notice as a condition precedent to a
right to maintain an action must be given,
is an inability of the person injured to
give the notice himself or through another
which results from a loss of the faculties
of the mind, or from a lack of power to use
the mind because of the loss or impairment
of the organs of the body.
Id. at 533. However, Goodwin does not control here
because Goodwin involved a plaintiff who failed to
provide the statutory notice not because the identity
of the potentially responsible defendant was
impossible to ascertain through the exercise of
reasonable diligence, but instead only because the
Goodwin plaintiff failed to give notice or ascertain
where the accident happened, when able to do so. Id.
at 532-533. Likewise, other ancient cases do not
address facts where neither the plaintiff nor the
plaintiff’s attorney can reasonably ascertain the
identity of the responsible party—invariably because
those cases involve only governmental defendants whose
geographic boundaries were readily ascertainable, not
private for-profit corporations whose corporate
lineage is easily and often hidden in changed names
and identities. See, e.g., Lyon v. City of Cambridge,
136 Mass. 419, 420 (1884); McNulty v. City of
Cambridge, 130 Mass. 275, 277 (1881); Mitchell v. City
of Worcester, 129 Mass. 525, 526 (1880).

19

the notice period should be treated as tolled until
August 1, 2013, when Plaintiff’s Counsel received
notice that Veolia may be a responsible entity--to the
extent that Veolia had any right to notice.
84, § 19.

G. L. c.

See also Barclay v. City of Boston, 167

Mass. 596, 598 (1897) (absent contradictory testimony,
issue of impossibility of timely notice was for jury).
C.

Plaintiff’s Counsel promptly provided notice
pursuant to G. L. c. 84, § 18 to all
reasonably known potentially responsible
parties.
1.

Plaintiff’s Counsel provided notice to
the City of Boston within the thirtyday notice period.

Plaintiff’s Counsel notified the City of Boston
via a letter sent to four (4) addressees, on July 18,
2013, seventeen (17) days into the notice period.
(R.A. 166-167).
When Plaintiff’s Counsel received back the City’s
July 24, 2013 responsive letter requesting additional
photographs, Plaintiff’s Counsel immediately, on July
25, 2013, sent a follow-up letter enclosing such
photographs to seven (7) addressees.

(R.A. 169-170,

172-173).
Plaintiff’s Counsel further followed up by phone
with the City of Boston on July 31, 2013, thirty (30)
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days into the notice period.

(R.A. 177-178).

During

that phone call, Ms. Donna Wallace, the staff person
with the City of Boston who had access to information
regarding Veolia, failed to provide any such
information to Plaintiff’s Counsel.4

(R.A. 61-62, 177-

178).
Plaintiff’s Counsel did not receive his first
indication that another entity could have been
responsible for Meyer’s injuries until receipt of the
City of Boston’s further response, late in the day on
August 1, 2013, thirty-one (31) days into the notice
period.

(R.A. 175, 178).

That letter was the first

mention of Veolia to reach Plaintiff’s Counsel.

(R.A.

178).
2.

The trial court erred in finding that a
City of Boston employee verbally
notified Meyer that Veolia was a
potentially responsible entity.

The trial court erroneously stated, in its
Memorandum of Decision and Order on Veolia Energy
North America’s Motion for Summary Judgment, that
“[a]round [July 25, 2013], [City of Boston staff
4

In the experience of Plaintiff’s Counsel, Ms.
Wallace’s failure to provide promptly the identity of
other potentially responsible parties was
uncharacteristic of municipal personnel in similar
situations. (R.A. 177-178).
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member Donna Wallace] and Meyer discussed who might
have worked on the road and who might therefore have
been responsible for maintaining the utility cover.
Wallace advised Meyer that Veolia was responsible for
the utility cover.”

(R.A. 192).

First, nothing in

the record supports the proposition that Meyer spoke
with Ms. Wallace.

The record reflects only that

Plaintiff’s Counsel spoke with Ms. Wallace.
R.A. 148-150, 177-178).

(E.g.,

Second, this Court must

disregard the trial court’s conclusion that Ms.
Wallace notified Meyer--or Plaintiff’s Counsel--that
Veolia was a potentially responsible entity.

This

latter statement, apparently based on a misreading of
the statement of facts in the plaintiff’s summary
judgment memorandum, (R.A. 41), is contrary to the
only sworn record evidence on the issue, to wit:
Plaintiff’s Counsel explicitly denied, in the
Affidavit of Andrew M. Fischer in Opposition to
Summary Judgment, that Ms. Wallace informed
Plaintiff’s Counsel that an entity named Veolia was a
potentially responsible entity.5

5

(R.A. 62, 178).

See

At oral argument, Defendant’s Counsel argued that
Plaintiff’s Counsel “received notice from the City of
Boston on August--early on July 31st and by letter on
August 1st[.]” (Tr. 1-4). Plaintiff’s Counsel did
22

also Drakopoulos, 465 Mass. at 777 (all reasonable
inferences drawn in light most favorable to non-moving
party).
D.

Plaintiff’s Counsel provided notice to
Veolia well within thirty days of reasonably
being capable of discovering the identity of
Veolia through the exercise of reasonable
diligence.

On Tuesday, August 6, 2013, three (3) business
days after first receiving notice of the existence of
Veolia and its potential responsibility for Meyer’s
not confirm this; instead, Plaintiff’s Counsel asked
the trial court to clarify whether the trial court was
under the impression that Plaintiff’s Counsel “had
oral notice on a Thursday” and then, when the trial
court confirmed that it was under the impression that
Plaintiff’s Counsel “had written notice on a Thursday,
August 1,” Plaintiff’s Counsel moved on to address
that point. (Tr. 1-10 to 1-11). Plaintiff’s Counsel
later reinforced the point that Plaintiff’s Counsel
first received notice that Veolia was a potentially
responsible entity on the thirty-first day into the
notice period. (Tr. 1-16 to 1-17). In any event,
arguments of counsel are not evidence; sworn
affidavits under pains and penalties of perjury are
evidence. Commonwealth v. Gonzalez, 465 Mass. 672,
680-681 (2013).
To the extent that Meyer’s Opposition to
Defendant’s Motion for Summary Judgment may have been
inartfully drafted, the phrase “Ms. Wallace responded
orally and in writing that utility cover was the
responsibility of the defendant Veolia” must be read
consistent with the sworn affidavit; that is, that Ms.
Wallace responded orally [without disclosing that the
utility cover was the responsibility of Veolia], and
then responded, in writing, that the utility cover was
the responsibility of the defendant Veolia. (R.A.
41).
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injuries, and thirty-six (36) days from the date of
injuiry, Plaintiff’s Counsel sent a notice of claim to
Veolia.

(R.A. 157-158).

August 6, 2013 was only

twenty-five (25) business days into the notice period.
Veolia was not prejudiced by the passage of five (5)
days, less than a single additional week.6
Under these circumstances, where Plaintiff’s
Counsel provided prompt notice to Veolia as soon as
Meyer and Plaintiff’s Counsel were reasonably capable
of ascertaining the identity of Veolia, that notice
was sufficient under G. L. c. 84, § 18.

This Court

should therefore reverse the trial court’s allowance
of the Motion for Summary Judgment and denial of the
Motion to Reconsider Order on Defendant Veolia’s
Motion for Summary Judgment because both were in
error.

(R.A. 191-198, 201-203).

6

This case thus contrasts starkly with Filepp v.
Boston Gas Co., Inc., 85 Mass. App. Ct. 901 (2014)
(rescript), in which the plaintiff provided timely
notice to the municipality but did not send notice to
the gas company until nearly four months later,
“significantly more than thirty days after the date of
his injury.” Id. at 901 n.1. This case also
contrasts starkly with Bartholomew v. Charter
Communications, Inc., 84 Mass. App. Ct. 1104 (2013)
(Rule 1:28) (attached), in which the plaintiff did not
give notice to the telecommunications company until he
filed suit eighteen months after the injury. Id. at
1104.
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III. THE TRIAL COURT ERRED BECAUSE THE THIRTY-DAY
NOTICE REQUIREMENT OF G. L. c. 84, § 18 DOES NOT
APPLY TO VEOLIA.
A.

The legislative intent behind G. L. c. 84, §
18 was always to ensure that governmental
entities or persons serving governmental
roles were provided with prompt notice of
road defect claims.

“It is obvious that the Legislature intended that
these statutes provide exclusive remedies for actions
against both municipalities and the Commonwealth for
injuries caused by defects in ways under their
control.

The language . . . permits no other

reasonable conclusion.”

(Emphasis added).

Ram v.

Town of Charlton, 409 Mass. 481, 486 (1991).
The Legislature enacted the earliest ancestor of
G. L. c. 84, § 18 in 1877.

St. 1877, c. 234, § 3.

In

order to ascertain the meaning of the term “person” as
used in G. L. c. 84, § 18, it is necessary to trace
the lineage of G. L. c. 84 back to the first
occurrence of the term “person by law obliged to
repair the same”.

That term first occurs not in the

ancestor of G. L. c. 84, § 18, but in the ancestor of
G. L. c. 84, § 15.

See St. 1786, c. 81.

This analysis will show that, to the extent that
G. L. c. 84, § 18 applies to non-government entities,
G. L. c. 84, § 18 applies only to those corporations
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that have stepped into a quasi-governmental role and
become subject to regulation commensurate with that
role.

Any application of G. L. c. 84, § 18 to

private, for-profit corporations not treated as quasigovernmental entities would be at odds with the
genesis and raison d’être for G. L. c. 84 and its
ancestors.
1.

The phrase “by law obliged to repair
the same” applies to “the county, city,
town or person” and not solely to
“person[.]”

The seventeenth century ancestor of G. L. c. 84,
§ 15 imposed liability upon “the county or town
respectively to which of right it belongs to maintain
and keep the same in repair” and made no mention of
other “persons”.

St. 1693-1694, c. 6, § 6.

Nearly a

century later, the Legislature enacted a new version
of the statute that used the word “persons” for the
first time.

Following a marginal note stating “Damage

happening through defects in ways or bridges, shall be
made good by the county or town” (emphasis added), the
statute stated, inter alia, that that “the person or
persons injured thereby, shall and may recover of the
county, town, the person, or persons, who are by law
obliged to keep the same highway, cause-way, or bridge
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in repair[.]”

St. 1786, c. 81.

This Court should construe the phrase “by law
obliged to repair the same” to apply to “the county,
city, town or person[.]”

G. L. c. 84, § 15.

The 1786

statute contained a comma after “persons,” thereby
applying the phrase “who are by law obliged to keep
the same highway, cause-way, or bridge in repair” not
to “persons” alone, but instead to each of “the
county, town, the person, or persons[.]”
81.

St. 1786, c.

The comma remained intact through the descendants

of St. 1786, c. 81, including the 1860 version, but
was removed, apparently without explanation or reason,
in 1877.
§ 22.

See St. 1877, c. 234, §§ 2, 3; G. S. c. 44,

As this change was apparently a grammatical

correction of comma usage without any legislative
intent to alter the meaning of the phrase, the phrase
“by law obliged to repair the same” does not apply
solely to “person[,]” but instead to applies broadly
to “the county, city, town or person[.]”
2.

The phrase “the county, city, town or
person” refers to four types of
governmental actors.

Once this Court construes the phrase “by law
obliged to repair the same” to apply to “the county,
city, town or person[,]” the Court should then
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construe the phrase “the county, city, town or person”
to refer to four types of governmental actors.
c. 84, § 15.

G. L.

“Person” simply refers to agents of the

government.
3.

The Legislature intended that the
phrase “person” refer only to agents of
the government.

The 1786 ancestor of G. L. c. 84, § 15 was a
comprehensive statutory scheme that required each town
to choose “two or more suitable persons in each town,
at the annual meeting in March or April, who shall be
denominated surveyors of highways, to be notified and
sworn in like manner as other Officers of the same
town” and that then empowered the surveyors to
conscript citizens of the town who lived near the
road:

“each surveyor shall assign to the several

persons in his limits, their rateable proportion of
days work, and of cart, team and plough, according to
his real and personal property, as near as he can, and
shall assign certain days for amending and repairing
the ways[.]”

St. 1786, c. 81.

It was apparently so

inconceivable to the Legislature, even in later years,
that “person” would be construed to refer to nongovernmental and non-quasi-governmental actors, that
no procedure for serving non-governmental corporations
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or non-governmental individuals has ever been provided
in G. L. c. 84, § 19 or its ancestors.7

G. L. c. 84, §

19 (specifying service “in the case of a county,” “in
the case of a city,” and “in the case of a town,” but
neither to a corporation nor to an individual); St.
1877, c. 234, § 4 (same).

Thus, the term “person”

always contemplated individual agents of the
government.
4.

The phrase “person by law obliged to
repair the same” could not refer to
for-profit corporations with limited
liability, not functioning as quasigovernmental entities, because it was
added to the ancestor of G. L. c. 84, §
15 before Massachusetts passed its
first manufacturing corporation act.

The term “person” in St. 1786, c. 81 preceded the
enactment of the first major Massachusetts corporate
statutes.

St. 1786, c. 81.

In 1786, the

“corporation” was most often understood to be the
municipality itself or a not-for-profit educational
institution.

See, e.g., St. 1694, c. 15 (An Act to

Enable Towns, Villages and Proprietors in Common and
Undivided Lands, &c, To Sue and Be Sued); St. 1692, c.

7

G. L. c. 84, § 19 continues to specify methods of
serving notice, notwithstanding that other statutes
and rules set forth such methods. See, e.g., G. L. c.
223, § 37; Mass. R. Civ. P. 4(d).
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10 (An Act for Incorporating of Harvard College, at
Cambridge, New England).

See also Riddle v.

Proprietors of Merrimack River Locks & Canals, 7 Mass.
169, 187 (1810) (“We distinguish between proper
aggregate corporations, and the inhabitants of any
district, who are by statute invested with particular
powers without their consent.

These are in the books

some times called quasi corporations.

Of this

description are counties and hundreds, in England; and
counties, towns, &c., in this state”).

By contrast,

an act broadly authorizing aqueduct corporations was
not enacted until 1798, an act broadly authorizing
manufacturing corporations was not enacted until 1808,
and neither included the limited liability commonly
associated with modern for-profit corporations.

St.

1808, c. 65 (An Act Defining the General Powers and
Duties of Manufacturing Corporations); St. 1798, c. 59
(An Act Enabling Proprietors of Aqueducts to Manage
the Same).

See also Dodd, The Evolution of Limited

Liability in American Industry:

Massachusetts, 61

Harv. L. Rev. 1351, 1362-1364 (1948) (“[L]iability
[for unsatisfied judgments after dissolution] was
imposed on shareholders of . . . waterworks companies
by the Aqueduct Company Act of 1799. . . .
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The [1809

Manufacturing Corporation Act] imposed full individual
liability by providing that, if execution against the
corporation could not be satisfied out of corporate
property, it might . . . be levied on the body or
property of any member” [footnotes omitted]).
Even as late as 1810, corporate tort liability of
the modern variety was virtually nonexistent:
There is an important distinction between
the rights and duties of natural persons and
corporations; and many actions and forms of
process, to which individuals are liable,
are inapplicable to corporate bodies.
Trespass does not lie against them, nor
attachment. They cannot be outlawed. They
are not liable to replevin; nor can they be
declared against in custodia mareschalli.
If all the members join in committing a
disseisin, the corporation cannot be sued;
and generally, for all wrongs they are to be
proceeded against individually. One reason
why trespass does not lie is, that at common
law the process was capias, and the
plaintiff might proceed to outlawry. But
the principal reason is, that judgment
against the defendant in trespass, always
concluded with a capiatur; and it would be
absurd to render such a judgment against a
corporation. This objection applies not
only to actions of trespass vi et armis, but
to all actions of trespass on the case
arising ex delicto, where the plea would be,
as in this case, not guilty.
. . .
The corporation is made up of a succession
of individuals perpetually changing. And if
a wrong be committed, the existing members
should be personally answerable for it, and
not the individuals who happen at a future
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time to compose the corporation.
(Footnotes omitted).

Riddle, 7 Mass. at 176-177.

“A ‘person’ for the purposes of G. L. c. 84, §
15, includes a quasi corporation undertaking municipal
functions.”

Wolf v. Boston Water & Sewer Comm’n, 408

Mass. 490, 492 (1990).

See also Hurlburt v. Town of

Great Barrington, 300 Mass. 524, 526 (1938) (same, in
dicta, specifically noting municipal fire districts).8
By the time that the Legislature enacted the thirtyday notice requirement in 1877, Massachusetts railroad
corporations were regulated so heavily that they might
well be considered quasi-governmental corporations.
See G.A. McDonough, Administrative Law & Practice §
1:5 (2017) (“While the [1872] general railroad
incorporation law was similar to that in other states
providing for the formation of railroads without
legislative involvement upon compliance with various
statutory conditions and requirements, it differed
8

While the Supreme Judicial Court stated, in the same
Hurlburt dicta, that “[t]he word ‘person’ in the
phrase of the statute, ‘or person by law obliged to
repair the same,’ includes a corporation,” every case
that the Court cited for that proposition was to a
case involving a railroad corporation. Hurlburt, 300
Mass. at 526. See generally Conary v. Boston & Maine
R.R., 252 Mass. 397 (1925); Mack v. Boston & Albany
R.R. Co., 164 Mass. 393 (1895); Dickie v. Boston &
Albany R.R. Co., 131 Mass. 516 (1881).
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significantly in that it provided for the first time
anywhere in this country for a process of regulatory
oversight of entry into the railroad industry”).
The Legislature never intended the thirty-day
notice requirement of G. L. c. 84, § 18 to apply to
private for-profit corporations not functioning as
quasi-governmental entities.

Any contrary

construction is inconsistent with the legislative
intent.
B.

This Court must construe the thirty-day
notice requirement of G. L. c. 84 narrowly
because it is an exercise of the disfavored
doctrine of sovereign immunity.

Statute 1693-1964, c. 6, § 6, and its three
centuries of progeny, were necessary because
municipalities and their agents were immune unless
specifically made liable by statute:
Although quasi corporations [including
counties and municipalities] are liable to
information or indictment, for a neglect of
a public duty imposed on them by law; yet it
is settled . . . that no private action can
be maintained against them for a breach of
their corporate duty, unless such action be
given by statute. And the sound reason is,
that, having no corporate fund, and no legal
means of obtaining one, each corporator is
liable to satisfy any judgment rendered
against the corporation. This burden the
common law will not impose, but in cases
where the statute is an authority, to which
every man must be considered as assenting.
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(Footnote omitted).

Riddle, 7 Mass. at 187-188.

See

also Mower v. Inhabitants of Leicester, 9 Mass. 247,
250 (1812) (“quasi corporations, created by the
legislature for purposes of public policy, are
subject, by the common law, to an indictment for the
neglect of duties enjoined on them; but are not liable
to an action for such neglect, unless the action be
given by some statute”).

“Long after this underlying

reason had disappeared, and counties, cities, and
towns did have corporate funds through taxation,
however, the Supreme Judicial Court continued to
adhere ritualistically to the doctrine of municipal
sovereign immunity.”

G.A. McDonough, Administrative

Law & Practice § 30:4 (2017).

See, e.g., Bolster v.

City of Lawrence, 225 Mass. 387, 389 (1917).
Before the statutes were enacted, all claims
against government entities for injuries
caused by defects in public ways were barred
by the doctrine of sovereign immunity. When
the Legislature waived this immunity, by
enacting statutes allowing recovery for
defects in public ways, and allowed the
Commonwealth and its political subdivisions
to be sued in certain instances in the
courts of the Commonwealth, it established
limitations and conditions on that waiver. .
. .
The thirty-day notice requirement was one
such limitation.
Ram, 409 Mass. at 490.
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Sovereign immunity “strains against
constitutionally protected values.”

Walter E. Fernald

Corp. v. Governor, 471 Mass. 520, 527 (2015).
“Sovereign immunity diminishes the degree to which our
laws protect property rights, provide recourse to
legal proceedings, and hold government officers
accountable to the people.”

Id.

In the years leading

to the passage of the Massachusetts Tort Claims Act,
G. L. c. 258, the Supreme Judicial Court exhorted that
it “ha[d] no doubt as to [its] power to abrogate the
doctrine of governmental immunity [and] no doubt that
the time for change is long overdue.”

Whitney v. City

of Worcester, 373 Mass. 208, 212 (1977).

Throughout

Whitney, the Court excoriated sovereign immunity,
casting particularly glaring light upon application of
sovereign immunity to actions by governmental agents
undertaken with a for-profit motive.9

Id. at 214-215.

Here, the statutory scheme arose in order to
9

Sovereign immunity, with its roots in the divine
right of kings, is increasingly recognized as contrary
to the founding principles of the constitution that
our government derives its right to exist from the
consent of the governed. E. Chemerinsky, Sovereign
Immunity--A Vestige of Monarchy Inconsistent with
Democratic Values, in We Dissent 13-29 (M. Avery, ed.
2009), reproduced at (R.A. 51-60). Sovereign immunity
was never a benefit owed to non-governmental forprofit entities.
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abrogate sovereign immunity.

To some extent, the

thirty-day notice requirement may be viewed as a
remnant of that odious doctrine.

The Supreme Judicial

Court has recognized, as a matter of policy, that the
profit motive by a governmental agent tarnishes
sovereign immunity with particular repugnance.

It is

all the more repugnant for a for-profit corporation
not functioning as quasi-governmental agent to don the
cloak of the sovereign in a manner neither intended
nor contemplated by the Legislature that crafted the
original version of the statute.

“Sovereign immunity

is a judicially created common law concept . . . and,
as such, is subject to judicial abrogation or
limitation.”
(2014).

Randall v. Haddad, 468 Mass. 347, 356

As in Randall, where the Court held that “the

doctrine of sovereign immunity should not be available
to the Commonwealth to prevent the plaintiffs from
pursuing their request for trustee process,” the
doctrine of sovereign immunity should not be available
to Veolia to avoid responsibility for its conduct by
preventing Meyer from pursuing redress for his
injuries.

Id. at 356-357.
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C.

Supreme Judicial Court cases affirming
application of the thirty-day notice
requirement of G. L. c. 84, § 18 to private
corporations, other than in cases involving
snow and ice, have done so where the private
corporation was a quasi-governmental
railroad company or water and sewer
commission, not where the private
corporation was an international for-profit
enterprise.

Courts have applied the thirty-day notice
requirement of G. L. c. 84, § 18 to:

heavily-

regulated railroad corporations, e.g., Murphy v.
Boston & Maine R.R., 332 Mass. 123, 123 (1954);
Dobbins v. West End Ry. Co., 168 Mass. 556, 557
(1897); Mack, 164 Mass. at 393; Dickie, 131 Mass. at
516-517; a quasi-governmental water and sewer
commission, e.g., Wolf, 408 Mass. at 492.10

10

Courts

To the extent that this Court in Filepp used the
effusive phrasing that “the statutory entitlement to
notice as a precondition to any action seeking
recovery of damages extends to both private and
governmental entities,” that broadening of the
corporate application of G. L. c. 84, § 18 is not
directly supported by Ram. Filepp, 85 Mass. App. Ct.
at 901. Ram involved a municipal defendant, not a
non-governmental and non-quasi-governmental defendant.
Ram, 409 Mass. at 489-490. The Ram Court stated that
“[b]oth private parties and governmental entities are
entitled to notice within thirty days when a defect in
a way under their control is alleged under G.L. c. 84,
§ 15” as a means of disposing of an argument that G.
L. c. 84, § 15 violates equal protection. Id. The
Supreme Judicial Court has yet to face squarely the
issue of whether a major international for-profit
corporation not regulated as a quasi-governmental
entity is entitled to evade liability by claiming a
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have refused to apply the requirement of G. L. c. 84,
§ 18 to contractors with no ongoing obligation
pursuant to statute or regulation to maintain the way.
Jones v. City of Boston, 188 Mass. 53, 58 (1905).
IV.

THE TRIAL COURT ERRED BECAUSE THE THIRTY-DAY
NOTICE REQUIREMENT OF G. L. c. 84, § 18 DOES NOT
APPLY TO VEOLIA WHERE THE INJURIES AROSE OUT OF
VEOLIA’S NEGLIGENCE IN MAINTAINING AND PLACING A
UTILITY COVER, AND NOT OUT OF VEOLIA’S MAINTENACE
OF A PUBLIC WAY.
A.

Veolia’s negligence in maintaining a utility
cover does not implicate any duty that
Veolia may or may not have to maintain the
way.

Strictly speaking, this case does not arise out
of a defect in the way itself, regardless of whether
Veolia was “by law obliged to repair” the way on which
Meyer was traveling.

Instead, this case arises out of

a defect in a utility cover.11

Therefore, Meyer did

not sustain bodily injury or damage in his property

right properly owed to non-profit entities whose
mission is to provide a public service and not to
maximize shareholder profit such as municipal water
and sewer commissions.
11

Although the trial court stated in its Memorandum of
Decision that “Meyer agrees that G. L. c. 84 is the
exclusive remedy for the personal injuries he
sustained on Sudbury Street,” (R.A. 195), Meyer
explicitly argued the contrary in his Opposition to
Defendant’s Motion for Summary Judgment. (R.A. 45).
Nonetheless, as a result of this apparent oversight,
the trial court did not address this argument. (R.A.
191-198).
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“by reason of a defect or a want of repair . . . upon
a way,” but, rather, by reason of a defect or a want
of repair to a utility cover.

(R.A. 21).

Consequently, Meyer’s complaint sounds in common law
negligence, independent of G. L. c. 84, § 15 and any
thirty-day notice requirement associated therewith.
See D’Urso v. Town of Methuen, 338 Mass. 73, 74 (1958)
(common law negligence claim available where injuries
caused by trench excavation); Marsden v. Eastern Gas &
Fuel Assocs., 7 Mass. App. Ct. 27, 28 (1979) (“no
notice is required to maintain an action based on
common law negligence”).

Cf. Wolf, 408 Mass. at 491

(G. L. c. 84, § 15 exclusive remedy where asphalt
patch collapsed beneath pedestrian); Filepp, 85 Mass.
App Ct. at 901 (G. L. c. 84, § 15 exclusive remedy
where bicycle fall caused by two-inch wide “rut” in
pavement); Bartholomew v. Charter Communications,
Inc., 84 Mass. App. Ct. 1104 (2013) (Rule 1:28)
(attached) (G. L. c. 84, § 15 exclusive remedy where
motorcycle hit sinkhole “in the area of the manhole”
but apparently not manhole itself).
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B.

The obligation of Veolia, pursuant to City
of Boston Municipal Code § 11-6.20, to be
responsible and liable for maintenance and
restoration of thirty inches of pavement,
did not give Veolia a right to notice
pursuant to G. L. c. 84, § 18 or made Veolia
“the person” by law obliged to “keep” the
way in repair.
1.

The obligation of Veolia, pursuant to
City of Boston Municipal Code § 116.20, to be responsible and liable for
maintenance and restoration of thirty
inches of pavement, did not give Veolia
a right to notice pursuant to G. L. c.
84, § 18.

City of Boston Municipal Code § 11-6.20 only
makes a corporation “responsible and liable for
maintenance and restoration of all pavement within
thirty (30”) inches” (emphasis added) of an
appurtenant structure.

Id.

Any person, corporation, . . . governmental
body, board, commission, authority, agency,
or body politic and corporate who occupies
the public or private ways of the City of
Boston with proper permit from the Public
Works Department or otherwise, as a
condition of such occupation, shall be
responsible and liable for the maintenance
and restoration of all pavement within
thirty (30”) inches of any and all of the
appurtenant structures where they intersect
the surface of the public way, roadway or
sidewalk, and shall maintain said areas and
repair any defect in its entirety which lies
wholly or in part in the said area.
City of Boston Municipal Code § 11-6.20.

This imposes

an obligation upon Veolia for maintenance and
restoration of thirty inches of pavement; it does not
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substitute Veolia for the City as the entity
responsible for maintaining the public way, let alone
purport to create any right to notice for Veolia under
G. L. c. 84, § 18 or otherwise.
To the contrary, the City of Boston Municipal
Code makes clear that notice should be given to the
City, which is responsible for cataloging notices of
defects and “caus[ing those defects] to be promptly
repaired” by whichever party is responsible for the
repairs.

City of Boston Municipal Code § 11-6.28.

Record of Notices of Defects.
The Commissioner shall keep a record of the
notices of defects in streets sent to him,
with the name of the person giving the
notice and the time when given, and shall
without delay cause the locality of the
alleged defect to be examined, and, if the
defect is of such a character as to endanger
the safety of public travel, shall do
whatever may be necessary to protect the
public from injury by the defect, and shall
cause it to be immediately repaired.
Id.

The City of Boston never intended that City of

Boston Municipal Code § 11-6.20 would grant private
for-profit utility companies a right to hide behind
the thirty-day notice provision of G. L. c. 84, § 18;
notice has always run through the City of Boston
itself, and continues to do so.
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2.

Veolia was not “the person” by law
obliged to “keep” the way in repair.

The thirty-day notice requirement only applies to
entities obliged to “keep” the way in repair.
c. 84, § 18.

G. L.

If City of Boston Municipal Code § 11-

6.20 applies to Veolia, that ordinance could only make
Veolia “responsible and liable for the maintenance and
restoration of all pavement within thirty (30”)
inches” of an appurtenant structure.

Id.

This, in

essence, amounts to an obligation to restore the way
to the condition that Veolia found it when and if
Veolia undertakes any work involving alteration to the
way.

To “keep” the way in repair is, by contrast, a

long-term upkeep and maintenance obligation, and that
obligation remains with the City of Boston.
The ordinance at issue in this case is akin to
the statute at issue in Seltzer v. Amesbury & S. Gas
Co., 188 Mass. 242 (1905):
[G]as light companies may, with the consent
in writing of the mayor and the aldermen of
a city or the selectmen of a town, dig up
and open the ground in any of the streets,
lanes and highways thereof, so far as is
necessary to accomplish the objects of the
corporation; but such consent shall not
affect the right or remedy to recover
damages for an injury caused to persons or
property by the acts of such corporations.
They shall put all such streets, lanes and
highways into as good repair as they were
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when opened; and upon failure so to do
within a reasonable time, shall be guilty of
a nuisance.
Id. at 244.

The Seltzer Court refused to allow the

gas company to hide behind the notice requirement of
the ancestor of G. L. c. 84, § 18, holding instead
that:
this act does not impose upon gas companies
the duty of keeping in repair that portion
of the street which they may temporarily dig
up. It simply requires them to put the
streets ‘into as good repair as they were in
when opened.’ . . . . Such an obligation
falls far short of a liability to keep the
street in repair.
Id. at 244.
Likewise, in this case, the ordinance at issue
could only make a corporation responsible for
“maintenance and restoration” of a small section of
pavement.

City of Boston Municipal Code § 11-6.20.

The obligation to “keep” the entire way has always
remained with the City of Boston.

See, e.g., City of

Boston Municipal Code §§ 11-6.3 (Use of Public Ways),
11-6.4 (Street Lighting), 11-6.5 (Bridges), 11-6.8
(Notice of Sewer and Street Work), 11-6.9 (Permits for
Street Work; Conditions Thereof), 11-6.22 (Temporary
Repairs on Private Ways).
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V.

TO THE EXTENT THAT THE FILEPP DECISION WOULD
ALLOW VEOLIA TO EVADE LIABILITY FOR ITS
NEGLIGENCE BY HIDING BEHIND THE THIRTY-DAY NOTICE
REQUIREMENT OF G. L. C. 84, § 18, THIS COURT
SHOULD ABROGATE FILEPP.
In Filepp, this Court held that Ram stood for the

proposition that “the statutory entitlement to notice
. . . extends to both private and governmental
entities.”

Filepp, 85 Mass. App. Ct. at 901.

This

Court further held that “in our view, the reasoning in
Seltzer does not survive Wolf.”

Id. at 902.

Ram was

an action against the Commonwealth and a municipality.
Ram, 409 Mass. at 481.

Wolf was an action against a

municipal water and sewer commission, a not for profit
quasi-public corporation created to serve a public
good, not to make a profit for investors.
Mass. at 490.

Wolf, 408

Neither Ram nor Wolf stood for or

endorsed the unprecedented and broad expansion of the
thirty-day notice requirement of G. L. c. 84, § 18 to
private for-profit private companies.

To the extent

that Filepp would enable Veolia to evade liability by
co-opting G. L. c. 84, § 18, this Court should
abrogate Filepp.12

12

To the extent that Bartholomew, a non-binding
decision pursuant to Massachusetts Appeals Court Rule
1:28, would stand for the same proposition,
notwithstanding that the defendant in Bartholomew was
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CONCLUSION
Few would compare the obligation to timely notify
the Commonwealth, a county, a city, or a town of an
accident to the burden shouldered by Atlas.

One need

only identify the location of his or her accident in
order to know with instant precision the governmental
subdivisions with potential jurisdiction over its
roads.

Likewise, it is a relatively simple matter to

ascertain which railroad runs near a road such that it
is obligated to keep the road in repair.
The complexity involved in scouring the scene of
an injury for clues as to the identity of any and all
potentially responsible corporate entities once in
existence but now sold or otherwise acquired, based on
not always legible or informative inscriptions on road
surfaces, utility covers, manhole covers, pipes,
spray-paint, and other obscure sundries, is orders of
magnitude greater.
Such an obligation was never contemplated by the
Legislature and could never have been countenanced by
the Legislature in an age when every innkeeper,
a regulated telecommunications corporation, this Court
should clarify that the reasoning of Bartholomew does
not control here. Bartholomew, 84 Mass. App. Ct. at
1104. See also Mass. App. Ct. R. 1:28.
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blacksmith, and minister in a village would have
instantly known which farmer had been appointed by the
local surveyor as responsible for a particular stretch
of dirt road.

The legerdemain of corporations that,

even when not deliberately hiding their identity, fail
to update their utility covers, refuse to clearly
indicate their current corporate identity for all
travelers to see, and then wrench the shield of a
thirty-day notice requirement from the hand of those
who serve the public to evade responsibility for their
negligence in maintaining the utility covers that
provide access to their for profit infrastructure, is
abuse.
Accordingly, plaintiff Richard Meyer respectfully
requests that this Court reverse the judgment of the
trial court and remand the case for trial.
Additionally, plaintiff requests appellate counsel
fees and costs and respectfully requests leave to file
an affidavit with invoices in accordance with the
procedures set forth in Fabre v. Walton, 441 Mass. 9
(2004).

Cf. Yorke Mgt. v. Castro, 406 Mass. 17

(1989).
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City of Boston Municipal Code § 11-6.3
11-6.3

Use of Public Ways.

The Commissioner shall have the jurisdiction vested by
statute in the Board of Street Commissioners in
relation to the planting and removal of trees in the
public ways and to the use of public ways for any
temporary obstruction or projection in, under or over
the same; but such jurisdiction shall only be
exercised with the written approval of the Mayor in
each instance. The Commissioner shall also have the
powers and perform the duties conferred or imposed by
statute on the Board of Street Commissioners in
relation to the use of parts of public ways for the
storage and sale of merchandise. When establishing
rules or regulations for the dates of temporary
license periods for the use of public space for
sidewalk cafes, the Commissioner shall make licenses
available year- round. However, nothing herein shall
be construed to prevent the Commissioner from imposing
additional requirements on year-round licenses.
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City of Boston Municipal Code § 11-6.5
11-6.5

Bridges.

The Commissioner shall have the care and management of
all bridges which are used as highways, and are in
whole or in part under the charge of the City; shall
keep the railings and wearing surface in good order
and shall remove all dirt, snow and ice from the
sidewalks; shall keep all said bridges, or those parts
thereof under his care, and the abutments, guards,
draws and wharves thereof, clean and in good condition
and repair; shall appoint drawtenders for the draws in
bridges of which he has the care, and see that they
properly perform their duties, and may remove them for
such cause as he shall deem sufficient and shall
assign in his order of removal. Each drawtender so
appointed shall take charge by night and by day of the
draw of which he is drawtender; shall require from the
person in charge of a vessel applying to pass through
the draw a true statement of the name, extreme width
and draught of the vessel; shall determine the order
in which vessels may pass through the draw; and may
direct the placing of warping-lines, anchors, and
cables, and the use of any warping apparatus provided
by the City; shall cause the draw to be opened for the
passage of vessels in accordance with the regulations
of the Department of the Army; shall cause the draw to
be closed with all possible expedition after a vessel
has passed through, not permitting more than one
vessel to pass through at one opening of the draw,
except that, when the draw is open and the bridge is
free from persons desiring to cross, he may, in his
discretion, permit other vessels to pass through
before causing the draw to be closed; and shall
perform such additional duties as said Commissioner
may require.
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City of Boston Municipal Code § 11-6.8
11-6.8

Notice of Sewer and Street Work.

The Commissioner shall, when about to build a new
sewer or repair an old sewer, notify all abutters on
that part of the line of said sewer when he proposes
to do work, and afford them facilities for entering
the sewer; and shall, when about to construct a new
street, at least four (4) weeks before beginning work,
and, when about to make a new surface of any street,
at least two (2) weeks before beginning work, notify
all departments and persons authorized to place any
structure in such street, and require and see that all
departments and persons having any work to be done in
the streets so designated shall do all such work
before the surface of such street is again prepared
for and opened to public travel; and, after the
completion of the work then done on such street, shall
not, for one year thereafter, permit any department or
person to disturb the surface of such street or way
within the area of such previous disturbance, except
in case of obvious necessity; and shall make a record
of the permits issued in such cases in a book to be
kept for that purpose.
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City of Boston Municipal Code § 11-6.9
11-6.9

Permits for Street Work; Conditions Thereof.

The Commissioner may issue permits to persons having
authority in the premises to open, occupy, obstruct
and use portions of the streets. Such permits shall
specify the time, place, size and use of such opening,
occupation, or obstruction, and shall be granted upon
condition the terms of which shall be those stated in
Subsection 5-5.30 of these ordinances, and upon the
further conditions as follows:
a.
That the restoration of the paving or other
surface of such streets shall be effected by the City
as directed by the Commissioner, the work to be done
by City employees or by contract or otherwise at his
discretion, the standard, type and extent of the
repairs necessary to effect such restoration to be
determined by him and to be paid for by the person
receiving the permit, such payment to be made in
advance on the basis of the Commissioner's estimate or
during the progress or after the completion of the
restoration as the Commissioner may elect.
b.
That the person receiving the permit shall place
and maintain from the beginning of twilight, through
the whole of every night, over or near the place so
occupied, opened, obstructed or used, and over or near
any dirt, gravel or other material placed in or near
such place, a light or lights sufficient to protect
travelers from injury; shall place and maintain a safe
and convenient way, satisfactory to the Commissioner,
for the use of foot travelers and for vehicles around
or over such place; shall protect such trees as shall
be designated by the Parks and Recreation Department
in such manner as said Department shall specify; shall
provide suitable sanitary accommodations for his
employees; and shall deliver the coupon attached to
the permit to an officer of the Police Force of said
City on or before the expiration of the time fixed in
the permit for completing the work, such coupon to be
returned by said officer to the Public Works
Department.
c.
That the Commissioner may detail an inspector, at
the expense of the person receiving the permit, to
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supervise said opening, occupation and use and to see
that the backfilling is properly done.
d.
That the Commissioner may require the person
receiving the permit to enclose the place in the
streets so opened, occupied or used, with a rail,
fence or other guard as specified by the Commissioner.
e.
That the Commissioner shall require the person
receiving the permit to maintain at the expense of
such person as many Boston Police Officers on special
duty (outside their regular tour of duty), as the
Police Commissioner may determine necessary to protect
the safety and general welfare of the public and to
preserve the free circulation of traffic (but in no
event less than one (1) Boston Police Officer). This
clause shall not prohibit reimbursement of such person
for such expense if a contract between such person and
the City or any other person provides such
reimbursement. It shall be the duty of the Public
Works Commissioner to ascertain compliance of this
section prior to issuance of the permit.
f.
The Commissioner shall require the person
receiving the permit to maintain at the expense of
such person an accessible path of travel which meets
both Americans with Disabilities Act and Massachusetts
Architectural Access Board requirements.
g.
The Commissioner shall require that the person
receiving the permit ensures that all construction be
in compliance with the Americans with Disabilities Act
and the regulations of the Massachusetts Architectural
Board.
If any person having the authority in the premises to
open, occupy, obstruct and use portions of the streets
is exempt from obtaining a permit by the Commissioner,
said person shall remain subject to subsections f. and
g.
Any violation of the above ordinance shall be punished
by a fine of fifty ($50.00) dollars.
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City of Boston Municipal Code § 11-6.20
11-6.20
Responsibility for Condition and Maintenance
of Pavement.
Any person, corporation, trust, partnership,
governmental body, board, commission, authority,
agency, or body politic and corporate who occupies the
public or private ways of the City of Boston with
proper permit from the Public Works Department or
otherwise, as a condition of such occupation, shall be
responsible and liable for the maintenance and
restoration of all pavement within thirty (30”) inches
of any and all of the appurtenant structures where
they intersect the surface of the public way, roadway
or sidewalk, and shall maintain said areas and repair
any defect in its entirety which lies wholly or in
part in the said area. Defects shall include, but not
be limited to: pot holes, chuckholes, frost heaves,
cracking, spalling, settling, delaminating or patch
repair. Repairs and restorations made by the abovementioned parties shall be made in accordance with the
specifications of, and under permit from the Boston
Public Works Department, and at no cost to the City.
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City of Boston Municipal Code § 11-6.22
11-6.22

Temporary Repairs on Private Ways.

a.
Petition for Temporary Repair. Under the
authority of Chapter 693, of 1977, appearing as
General Laws, Chapter 40, Section 6N, the City of
Boston shall, when necessity dictates, cause temporary
repairs to be made on private ways which have been
opened to public use for six (6) years or more. Upon
the filing of a petition signed by owners of fifty
(50%) percent or more of the property parcels abutting
a private way, the Commission of Public Works or
qualified designee shall inspect and determine what
temporary relief measures may be taken to fill
depressions to make the roadway satisfactory for
vehicular use.
b.
City to Assume Cost of Temporary Repairs.
Temporary repairs shall be at City expense, but only
include the filling of holes and depressions with
sand, gravel, cinders, or other suitable materials and
shall not include the resurfacing or permanent
construction of private ways.
c.
Cost of Resurfacing or Permanent Patching. At the
request of owners of a majority of property lots
abutting a private way, the Public Works Commissioner
or designee may arrange for resurfacing or permanent
patching of depressions in an existing paved way on a
shared cost basis. The extent of such work shall be
agreed to in advance by owners, who collectively will
be assessed half the costs of such work.
d.
Apportionment of Charges of Permanent Repair.
Betterments or charges will be apportioned on the
ratio of frontage owned on such private way. Taxpaying
owners may pay cost in cash or have them assessed as
betterments over a period of years. Tax-exempt
properties will be charged for their respective share
of work. The Public Works Commissioner shall supervise
such work and may require that present or potential
drainage problems be resolved as part of the
undertaking.
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City of Boston Municipal Code § 11-6.28
11-6.28

Record of Notices of Defects.

The Commissioner shall keep a record of the notices of
defects in streets sent to him, with the name of the
person giving the notice and the time when given, and
shall without delay cause the locality of the alleged
defect to be examined, and, if the defect is of such a
character as to endanger the safety of public travel,
shall do whatever may be necessary to protect the
public from injury by the defect, and shall cause it
to be immediately repaired.
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G. L. c. 84, § 15 and Statutory History
§ 15. Personal injuries or property damage from
defective ways
If a person sustains bodily injury or damage in his
property by reason of a defect or a want of repair or
a want of a sufficient railing in or upon a way, and
such injury or damage might have been prevented, or
such defect or want of repair or want of railing might
have been remedied by reasonable care and diligence on
the part of the county, city, town or person by law
obliged to repair the same, he may, if such county,
city, town or person had or, by the exercise of proper
care and diligence, might have had reasonable notice
of the defect or want of repair or want of a
sufficient railing, recover damages therefor from such
county, city, town or person; but he shall not recover
from a county, city, town or local water and sewer
commission more than one fifth of one per cent of its
state valuation last preceding the commencement of the
action nor more than five thousand dollars; nor shall
a county, city or town be liable for an injury or
damage sustained upon a way laid out and established
in the manner prescribed by statute until after an
entry has been made for the purpose of constructing
the way, or during the construction and repairing
thereof, provided that the way shall have been closed,
or other sufficient means taken to caution the public
against entering thereon. No action shall be
maintained under this section by a person the combined
weight of whose carriage or vehicle and load exceeds
six tons.
* * *
St. 1992, c. 343, § 4
SECTION 4. Section 15 of chapter 84 of the General
Laws, as appearing in the 1990 Official Edition, is
hereby amended by striking out, in line 11, the words
"or town" and inserting in place thereof the following
words:-, town or local water and sewer commission.
* * *
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St. 1965, c. 214
Chap. 214. An Act increasing the amount which may be
recovered FROM CITIES OR CERTAIN TOWNS ON ACCOUNT OF A
DEFECT OR WANT OF REPAIR
IN A
WAY.
Be it enacted, etc., as follows:
Section 15 of chapter 84 of the General Laws, as
appearing in the Tercentenary Edition, is hereby
amended by striking out, in line 12, the word "four"
and inserting in place thereof the word: — five.
Approved March 29, 1965.
* * *
Tercentenary Ed., 1932, c. 84, § 15
If a person sustains bodily injury or damage in his
property by reason of a defect or a want of repair or
a want of sufficient railing in or upon a way, and
such injury or damage might have been prevented, or
such defect or want of repair or want of railing might
have been remedied by reasonable care and diligence on
the part of the county, city, town or person by law
obliged to repair the same, he may, if such county,
city, town or person had or,m by the exercise of
proper care and diligence, might have had reasonable
notice of the defect or want of repair or want of a
sufficient railing, recover damages therefor from such
county, city, town or person; but he shall not recover
froma county, city or town more than one fifth of one
per cent of its state valuation last preceding the
commencement of the action nor more than four thousand
dollars; nor shall a county, city or town be liable
for an injury or damage sustained upon a way laid out
and established in the manner prescribed by statute
until after an entry has been made for the purpose of
constructing the way, or during the construction and
repairing thereof, provided that the way shall have
been closed, or other suffiicent means taken to
caution the public against entering thereon. No
action shall be maintained under this seciton by a
person the combined weight of whose carriage or
vehicle and load exceeds six tons.
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* * *
St. 1931, c. 426, § 200
Chap. 0426 An Act eliminating certain obsolete
provisions from the general laws and making certain
further corrections and adjustments therein.
Be it enacted, etc., as follows:
Obsolete Provisions.
. . .
Section 200. Section fifteen of chapter eighty-four of
the General Laws is hereby amended by adding at the
end thereof the following sentence: - No action shall
be maintained under this section by a person the
combined weight of whose carriage or vehicle and load
exceeds six tons.
* * *
St. 1920, c. 447
Chap. 0447 An Act relative to the liability of
counties, cities and towns for defects in certain
highways.
Be it enacted, etc., as follows:
A county, city or town shall not be liable for an
injury or damage sustained upon a way laid out and
established in the manner prescribed by statute until
after an entry has been made for the purpose of
constructing the way, or during the construction or
repairing thereof, provided, that the way shall have
been closed, or other sufficient means taken to
caution the public against entering thereon.
Approved May 13, 1920.
* * *
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St. 1917, c. 344, IV, § 24, VIII, § 1
Chap. 0344 An Act to codify and revise the laws
relating to highways and bridges.
Be it enacted, etc., as follows:
. . .
PART 4.
Of the Repair of Ways and Bridges.
. . .
Section 24. If a person sustains bodily injury or
damage in his property by reason of a defect or a want
of repair or a want of a sufficient railing in or upon
a way, causeway or bridge, and such injury or damage
might have been prevented, or such defect or want of
repair or want of railing might have been remedied by
reasonable care and diligence on the part of the
county, city, town or person by law obliged to repair
the same, he may, if such county, city, town or person
had or, by the exercise of proper care and diligence,
might have had reasonable notice of the defect or want
of repair or want of a sufficient railing, recover
damages therefor from such county, city, town or
person; but he shall not recover from a county, city
or town more than one fifth of one per cent of its
state valuation last preceding the commencement of the
action nor more than four thousand dollars, and no
action therefor shall be maintained by a person whose
carriage and the load thereon exceeds the weight of
six tons.
. . .
PART 8.
Miscellaneous Provisions and Repeals. Repeal of
Certain Statutes.
Section 1. . . . Chapter fifty-one of the Revised
Laws, as amended by section one of chapter one himdred
and sixty-six of the acts of the year nineteen hundred
and ten and by ehapter two hundred and twenty-one of
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the acts of the year nineteen hundred and twelve; and
chapters one himdred and ninety-six of the acts of the
year nineteen hundred and seven, one hundred and
thirty-four and two himdred and eighty-nine of the
acts of the year nineteen hundred and nine, one
hundred and twenty-four of the General Acts of the
year nineteen hundred and sixteen, and sections
eighty-one, eighty-two, eighty-three, eighty-five and
eighty-six of chapter twenty-five of the Revised Laws
and chapter thirty-four of the General Acts of the
year nineteen hundred and seventeen are hereby
repealed.
* * *
R. L. c. 51, § 18
Section 18. If a person sustains bodily injury or
damage in his property by reason of a defect or a want
of repair or a want of a sufficient railing in or upon
a way, causeway or bridge, and such injury or damage
might have been prevented, or such defect or want of
repair or want of railing might have been remedied by
reasonable care and diligence on the part of the
county, city, town or person by law obliged to repair
the same, he may, if such county, city, town or person
had or, by the exercise of proper care and diligence,
might have had reasonable notice of the defect or want
of repair or want of a sufficient railing, recover
damages therefor from such county, city, town or
person; but he shall not recover from a county, city
or town more than one-fifth of one per cent of its
state valuation last preceding the commencement of the
action nor more than four thousand dollars, and no
action therefor shall be maintained by a person whose
carriage and the load thereon exceeds the weight of
six tons.
* * *
P. S. c. 52, §§ 18, 20
Sect. 18. If a person receives or suffers bodily
injury, or damage in his property, through a defect or
want of repair or of sufficient railing in or upon a
highway, town way, causeway, or bridge, which might
have been remedied, or which damage or injury might
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have been prevented by reasonable care and diligence
on the part of the county, town, place, or persons by
law obliged to repair the same, he may recover, in the
manner hereinafter provided, of the said county, town,
place, or persons, the amount of damage sustained
thereby, if such county, town, place, or persons had
reasonable notice of the defect, or might have had
notice thereof by the exercise of proper care and
diligence on their part; but no such damage shall be
recovered by a person whose carriage and the load
thereon exceed the weight of six tons.
Sect. 20. No person shall recover from a town, city,
county, or place, in any such action, a greater sum
for damages or injury than one-fifth of one per cent
of the state valuation of such town, city, county, or
place last preceding the commencement of the action,
nor a greater sum than four thousand dollars.
* * *
St. 1878, c. 259, § 1
Chap. 0259 An Act to limit the amount recoverable for
damages or injury caused by defects of highways,
townways, causeways or bridges.
Be it enacted, &c, as follows:
Section 1. No person shall recover from any town,
city, county or place, in any action provided for by
chapter two hundred and thirty-four of the acts of the
year eighteen hundred and seventy-seven, a greater sum
for damages or injury than one-fifth of one per cent,
of the valuation of such town, city, county or place,
as ascertained by the state valuation of estates
within the Commonwealth last preceding the
commencement of the action, nor a greater sum than
four thousand dollars.
Section 2. All acts and parts of acts so far as they
are inconsistent herewith are hereby repealed, except
as to actions now pending; and the provisions of this
act shall not apply to such actions. Approved May 15,
1878.
* * *
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St. 1877, c. 234, §§ 2, 3
Chap. 0234 An Act to amend chapter forty-four of the
general statutes in relation to the repair of
highways, and remedies for injuries sustained thereon.
Be it enacted, &c, as follows:
. . .
Section 2. If a person receives or suffers bodily
injury, or damage in his property, through a defect or
want of repair, or of sufficient railing in or upon a
highway, town way, causeway or bridge, which might
have been remedied, or which damage or injury might
have been prevented by reasonable care and diligence
on the part of the county, town, place or persons by
law obliged to repair the same, he may recover in the
manner hereinafter provided, of the said county, town,
place or persons, the amount of damage sustained
thereby, if such county, town, place or persons had
reasonable notice of the defect or might have had
notice thereof by the exercise of proper care and
diligence on their part; but no such damage shall be
recovered by a person whose carriage and load thereon
exceed the weight of six tons.
Section 3. Any person injured in the manner set forth
in the preceding section shall within thirty days
thereafter give notice to the county, town, place or
persons by law obliged to keep said highway, town way,
causeway or bridge in repair, of the time, place and
cause of the said injury or damage, and if the said
county, town, place or persons do not pay the amount
thereof, he may within two years after the date of
said injury or damage bring an action of tort against
said county, town, place or persons, in the superior
court to recover the same: provided, however, that no
person shall recover in an}' such action a greater sum
for damages than four thousand dollars.
* * *
G. S. c. 44, § 22
Sect. 22. If a person receives or suffers bodily
injury, or damage in his property, through a defect or
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want of repair, or of sufficient railing in or upon a
highway, town way, causeway, or bridge, he may
recover, in an action of tort, of the county, town,
place, or persons, by law obliged to repair the same,
the amount of damage sustained thereby, if such
county, town, place, or persons, had reasonable notice
of the defect, want of repair, or of sufficient
railing, or if the same had existed for the space of
twenty-four hours previous to the occurrence of the
injury or damage. But no such damage shall be
recovered by a person whose carriage and load thereon
exceed the weight of six tons.
* * *
Stat. 1850, c. 5, § 1
Chap. 0005 An Act concerning Damages for Defects in
Highways and other Ways.
BE it enacted by the Senate and House of
Representatives, in General Court assembled, and by
the authority of the same, as follows:
Sect. 1. If any person has heretofore received or
suffered, or shall hereafter receive or suffer, any
bodily injury, or any damage in his property, through
any defect or want of repair, or of sufficient railing
in or upon any highway, townway, causeway, or bridge,
he may recover in a special action of the case, of the
county, town, or persons who are, by law obliged to
repair the same, the amount of damage sustained
thereby, if such county, town, or persons had
reasonable notice of the defect, want of repair, or of
sufficient railing, or if the same had existed for the
space of twenty-four hours previous to the occurrence
of the injury or damage.
Sect. 2. The twenty-second section of the twenty-fifth
chapter of the Revised Statutes is hereby repealed:
provided, that this act shall not affect any action
for the recovery of such damages, in which a verdict
may or shall have been rendered before this act shall
take effect. [Approved by the Governor, February 2,
1850.]
* * *
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Stat. 1838, c. 104
Chap. 0104. An Act to exempt towns and other
corporations from liability for damages in certain
cases.
BE it enacted by the Senate and House of
Representatives, in General Court assembled, and by
the authority of the same, as follows:
From and after the first day of September next, no
town or other corporation shall be liable for damages
for any deficiency in their highways or bridges, to
any person whose carriage and load thereon shall
exceed the weight of six tons.
[Approved by the Governor, April 13, 1838.]
* * *
R. S. c. 25, § 22
Sect. 22. If any person shall receive any injury in
his person or property, by reason of any defect or
want of repair, which has existed for the space of
twenty four hours, in any highway, town way, causeway
or bridge, he may recover, in an action on the case,
of the county, town, or person, respectively, that is
by law obliged to repair the same, the amount of
damage sustained thereby; and if the said county,
town, or person, respectively, had reasonable notice
of any defect or want of repair, in such highway, town
way, causeway or bridge, the person so injured may
recover double the damages so sustained.
* * *
Stat. 1786, c. 81
Chap. 0081 AN ACT MAKING PROVISION FOR THE
AND AMENDMENT OF HIGHWAYS.

REPAIR

Be it enacted by the Senate and House of
Representatives in General Court assembled, and by the
authority of the same, That all highways, town-ways,
causeways, and bridges, lying and being within the
bounds of any town, shall be kept in repair and
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amended, from time to time, that the same may be safe
and convenient for travellers, with their horses,
teams, carts, and carriages, at all seasons of the
year, at the proper charge and expence of the
inhabitants of such town (where other sufficient
provision is not made therefor) and there shall be
chosen two or more suitable persons in each town, at
the annual meeting in March or April, who shall be
denominated surveyors of highways, to be notified and
sworn in like manner as other Officers of the same
town, and, (in case of refusal to serve,) shall
forfeit and pay the sum of three pounds, to the use of
such Town, District or Plantation; provided, no person
shall be held and obliged to serve more than one year
in three years; And the Surveyors thus chosen and
sworn, shall have full power and authority to cut
down, lop off, dig up and remove all sorts of trees,
bushes, stones, fences, rails, gates, bars, inclosures
or other matter or thing, that shall any way straiten,
hurt, hinder, or incommode the highway or town way,
and also to dig for stone, gravel, clay, marle, sand
or earth, in any land not planted or inclosed, and the
materials thus dug up, to remove to such place or
places in the highways, for the repair and amendment
thereof, as they shall determine necessary.
Provided always, that no surveyor of highways shall
cause any water course, occasioned by the wash of any
highway or townway, to be so conveyed by the side of
such highway, as to incommode any person's house,
store, shop or other building, or to obstruct any
person or persons in the prosecution of his or her
business or occupation, without the approbation and
consent of the Selectmen of such town or other place,
signified in writing to such surveyor; and any person
or persons who may consider him or herself to be
aggrieved by such water course, may complain to the
selectmen of such town or other place; and the
selectmen, on receiving such complaint, shall proceed
to view such water course so complained of, and after
attending to the circumstances of the same, shall, if
they think it reasonable, direct such surveyor to
alter the said water course, in such way and manner as
they shall think just and proper; And when the
highways are blocked up, or incumbered with snow, the
surveyors shall forthwith cause so much thereof to be
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removed, or trod down, as will render the roads
passable.
And be it further enacted by the authority aforesaid,
that the selectmen or Assessors of each town are
authorized, impowered and directed, to assign and
appoint in writing, annually, to the surveyors, their
several limits and divisions of the highways and town
ways, for repair and amendment, unto which assignments
the said Surveyors are directed to observe and conform
themselves.
And be it further enacted by the authority aforesaid,
That each town, at some public meeting of the
inhabitants thereof regularly notified and warned,
shall vote and raise such sum of money, to be expended
in labour and materials on the highways and townways,
as they shall determine necessary for the purpose: And
the Assessors shall assess the same on the polls and
rateable estates, personal and real, of the
inhabitants, residents and non-residents, of their
town, as other town charges are by law assessed, and
deliver to each surveyor a list of the persons and the
sums at which they are severally assessed, for his
limits.
And the surveyor shall give reasonable
notice (in writing if desired) to each person in his
list, of the sum he is assessed to the highways and
town-ways, and also to the inhabitants within his
district, assessed as aforesaid, six days notice
(extraordinary casualty excepted) of the times and
places he shall appoint for providing materials and
labouring; to the end, each person may have
opportunity to work on the highways and town-ways, in
person or by his substitute, or with his oxen, horses,
cart and plough, at the rates and prices the town
shall affix to such labour, to the full amount of the
sum at which he is assessed; or he may pay the
surveyor in money the sum he is assessed, in which
case, the surveyor shall carefully expend the sums
thus paid, in labour and materials, for repairing the
highways and town ways in his limits, according to his
best discretion. And the surveyor, at the expiration
of his term, shall render to the Assessors, for the
time being, a list of such persons as shall have been
deficient, (if any such there be) in working out their
highway rate; or otherways paying him the sum assessed
therefor; which deficient sums, shall by the Assessors
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be put in a distinct column, in the next assessment
for the town tax, and collected by the Constable or
Collector thereof, as other town taxes are collected
and paid into the town treasury, for the use of the
town.
And be it further enacted by the authority aforesaid,
that when the sum appropriated and assessed for the
repair of the highways and town ways, in the limits of
any particular surveyor, shall not fully answer, or be
insufficient for that purpose, it shall be lawful for
the surveyor with the consent of the Selectmen, or the
major part of them, where such deficiency happens, to
employ such of the inhabitants of the town, upon the
repair of the ways in his limits, as shall make up
that deficiency; and the persons thus employed shall
be equitably paid out of the town treasury therefor.
And be it further enacted by the authority aforesaid,
that it shall be lawful for any person to pull down
and remove any gates, rails, bars or fence, upon or
across any highway or county road, unless such gate,
bars or fence have been erected or continued by the
leave and licence of the Court of General Sessions of
the Peace, for the same County; and if any such
incumbrance be in or across any private way, the same
may be removed by the order of some Justice of the
Peace, of the same County, unless the gate or bars
were erected or continued by the leave of the town, or
the person or persons for whose particular use and
benefit the private was was laid out: And any person
aggrieved by the removal of such gate, bars or fence,
shall be relieved at the Court of General Sessions of
the Peace, for the same County, if upon examination it
shall appear, that the same were erected or continued
by licence or leave as aforesaid.
And be it farther enacted by the authority aforesaid,
That when any building, fence, or other incumbrance
erected, or continued on any town, or private way, or
on any public highway, a common training-field,
burying-place, landing-place, or other piece of land,
appropriated for the general use, ease, or convenience
of the community at large, or the inhabitants of any
county, town, district, parish or precinct, shall, by
any Court having cognizance thereof, be adjudged and
determined a nuisance, and ordered to be abated, in
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case the materials of such building, fences or other
incumbrance, upon a public sale thereof at auction,
shall be insufficient to pay the costs and charges of
prosecution and removal, the Court from whence the
process for removal shall issue, shall and may order
the deficient sum to be raised and levied from the
goods and chattels of the person or persons who shall
be convicted of erecting or continuing the same.
[Marginal Note:] Damage happening through defects in
ways or bridges, shall be made good by the county or
town.
And be it further enacted by the authority aforesaid,
that if any person shall lose a limb, break a bone, or
receive any other injury in his person, or in his
horse, team, or other property, through any defect, or
want of necessary repair and amendment of any highway,
causeway, or bridge; the person or persons injured
thereby, shall and may recover of the county, town,
the person, or persons, who are by law obliged to keep
the same highway, cause-way, or bridge in repair, in
case they had reasonable notice of the defect, double
the damages thereby sustained, by a special action of
the case, before any Court proper to hear and
determine the same. And if the life of any person
shall be lost through the deficiency of the way,
causeway, or bridge, or for want of rails on any
bridge, the county, town, or persons who are by law
obliged to repair and amend the same, shall be liable
to be amerced in one hundred pounds, to be paid to the
executor or administrator of the deceased, for the use
of the heirs, devisees or creditors, upon a conviction
before the Court of General Sessions of the Peace, or
Supreme Judicial Court, on a presentment or indictment
of the Grand Jury. Provided, The County, Town or other
person or persons, who of right ought to maintain and
keep the same in repair, had been previously notified
of such want of repair, and amendment, in writing,
under the hands of two or more credible witnesses, or
by the presentment of the Grand Jury, or by
information of the Attorney-General, or the person
acting for the Government in his absence, filed in the
Court of General Sessions of the Peace, or the Supreme
Judicial Court.
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And be it further enacted by the authority aforesaid,
that if any town shall neglect to vote or agree upon a
sum, to be assessed for the express purpose of
repairing and amending the highways and town-ways, or
shall not otherwise provide for effectually amending
and repairing such ways, each surveyor shall assign to
the several persons in his limits, their rateable
proportion of days work, and of cart, team and plough,
according to his real and personal property, as near
as he can, and shall assign certain days for amending
and repairing the ways, having regard to the season of
the year, and give notice thereof to the persons in
his limits, upwards of sixteen years of age and liable
by law to be taxed, six days at least before the time
assigned (except in extraordinary cases) to attend the
service with suitable tools, and with carts and teams
(if any they have) the notice to be in writing and
delivered the person, or left at his usual place of
abode; and if any person being thus notified, shall
make default of attending and working, by himself or
other sufficient person in his stead, or with his cart
and team, as he shall be appointed and assigned, he
shall forfeit and pay five shillings for each day's
neglect, and for default of his cart and team with a
driver, ten shillings a day, and in that proportion
for a longer or shorter space of time, one moiety to
the use of the town, to be expended on the highways
and town-ways as the selectmen shall order, and the
other moiety to the use of the Surveyor, to be
recovered by complaint, before any Justice in the same
county. Provided the same be made in one year, after
the forfeitures are incurred, and not afterwards,
according; to the form hereafter prescribed: in which
prosecution, the Surveyor may be admitted as an
evidence, as to the time and manner of notice, and the
quantum of labour assigned to the adverse party. And
the penalties incurred by servants or minors, shall be
recovered of the parents, masters, or guardians, under
whose immediate care and controul they may then be.
* * *
St. 1693-1694, c. 6
Chap. 0006. AN ACT FOR HIGHWAYES.
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For the better amending and keeping in repair and
clear the highwayes and common roads, leading from
town to town and place to place, and for laying out
new highwayes, and turning old highwayes where it
shall be needful,Be it enacted by the Governour, Council and
Representatives in General Court assembled, and by the
authority of the same,
[Sect. 1.] That there be annually chosen two or more
freeholders in each town respectively within this
province, to be surveyers of the highwayes, who shall
be sworn before some justice of the peace in the
county, diligently and faithfully to perform the said
office for the year ensuing; which surveyers shall
take care that all highwayes, private wayes, causeys
and bridges, lying within the precincts of such town,
be kept in repair, and amended from time to time, when
and so often as shall be needful, at the charge of
such town (where it is not otherwise setled), that so
they may be safe and convenient for travellers, teems
and drovers; and the surveyers are hereby impowred to
cut down, dig up, or remove, as well all sorts of
trees, bushes, stones, fences, rayles, gates,
inclosures or other thing or things, as may any wayes
streighten, hurt, hinder or incommode the highwayes;
as also to dig for stone or gravel, clay, marl, sand
or earth, in any land not planted or inclosed, and to
press any carriage, workmen or other things fit to be
employed in the highwayes, for such reasonable
satisfaction to the parties concerned as such
surveyers can agree for; and in case of disagreement,
such as the two next justices shall appoint.
[Sect. 2.] And the surveyers shall appoint certain
dayes for providing materials, and working in the
highwayes, having respect to the season of the year
and the weather, and giving convenient publick notice;
at which dayes, all persons liable to work (that is to
say, from sixteen years old and upward), by themselves
or other sufficient persons in their stead, shall
attend; and if any person make default of attending
the said work, by himself or other sufficient person
in his stead, or with his cart and teem, as he shall
be appointed, upon complaint and proof thereof before
the next justice of peace (without reasonable excuse
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made and allowed by such justice), he shall cause to
be levyed of every such offender's goods the sum or
penalty of two shillings sixpence for each daye's
neglect of labour, besides the charge of making
distress; and for default of their cart and teem six
shillings per diem, with charge of distress as
aforesaid.
And further it is enacted by the authority aforesaid,
[Sect. 3.] That where a new highway or common road
from town to town, or place to place, shall be
wanting, and where old wayes with more conveniency may
be turned or altered, upon application made to the
justices in quarter sessions, within the same county,
the said court may appoint a committee of two or three
sufficient freeholders of the next towns, who shall
have most occasion of said way, to inquire into the
necessity and conveniency thereof, and to make their
report thereon; and being judged to be of common
necessity or conveniency, the justices of said court
shall order a warrant to the sheriff or his deputy to
summon a jury out of the next towns, to meet at some
convenient day and place therein mentioned, to view
and lay out such highwayes or roads, who shall have an
oath administred unto them by a justice of peace, to
lay out such way according to the best of their skill
and judgment, with most conveniency to the publick and
least prejudice or damage to any particular person;
which having done, the sheriff or his deputy is to
make return thereof at the next court of quarter
sessions of the county where the same way is, as well
under his own as the hands of the jurors by whose oath
the same is laid out, to the end the same may be
allowed and recorded, and after known for a publick
highway: provided that, if any person be thereby
damaged in his propriety or improved grounds, the town
shall make him reasonable satisfaction by the
estimation of those that laid out the same; and if
such person so damaged find himself agrieved by any
act or thing done by the jury, either in laying of the
said way or estimate of his damages, he may apply unto
the court of quarter sessions for relief, before any
allowance or determination be made by them, who are
hereby im-powred to hear and determine the same; but
if no sufficient cause appear for complaint, he shall
pay all charges arising thereby.
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And be it further enacted,
[Sect. 4.] That the selectmen of each town
respectively be and hereby are impowred, by themselves
or others whom they shall appoint, to lay out or cause
to be laid out, particular and private wayes, for such
town only, as shall be thought necessary, so as no
damage be done to any particular person in his land or
propriety without due recompence to be made by the
town, as the selectmen and the party interested may
agree, or as shall be ordered by the justices in
quarter sessions upon inquiry into the same by a jury
to be summoned for that purpose.
And it is further enacted,
[Sect. 5.] That if any person or persons shall erect
or set up any gates, rayles or fence upon or across
any highway or country road, or continue any such to
the annoyance and incumbrance of the same (other than
such as shall be allowed by the court of quarter
sessions within the county), it shall be deemed a
common nusance, and it shall be lawful for any person
or persons to pull down and remove the same; and if
any such incumbrance be in any particidar or private
way, allowed and setled by any town, upon complaint
thereof made to the next justice of the peace he shall
appoint a committee of two or more discreet and
indifferent persons to view such incumbrance and cause
the same to be removed; and if any person be agrieved
at the removal of any such gate, bars or fence, he
shall be heard at the quarter sessions within the same
county, and upon just cause shown shall be by them
relieved.
And be it further enacted by the authority aforesaid,
[Sect. 6.] That if, through neglect or not keeping in
sufficient repair any highway, causeyway, or bridge,
any person happen to lose his life in passing any such
highway, causeyway, or bridge, or lose a limb, break a
bone, or receive any bruise or breach in any part of
his body, through any defect in or want of necessary
repair of such highway, causeyway, or bridge, the
county or town respectively to which of right it
belongs to maintain and keep the same in repair,
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having been warned or notified of such defect and need
of repairs, and amendment thereof, either in writing,
under the hand of two witnesses, or by presentment
thereof made at the sessions of the peace, shall pay
unto the parents, husband, wife, children, or next of
kin to any person so losing his or her life the sum of
one hundred pounds; and for any other harm as
aforesaid double the damage sustained thereby; to be
ordered and set upon them by the justices of the same
county, in quarter sessions, who are hereby impowred
thereto, and to render like recompence for any
carriage, cart, horse or other beast harmed or lost,
proportionable to the damage suffered.
[Sect. 7.] And if any person chosen a surveyor shall
refuse to accept and take his oath, he shall forfeit
twenty shillings; and, having accepted, do neglect his
duty, shall forfeit for every neglect five pounds; the
said forfeitures respectively to be to the use of the
town, and to be recovered by complaint before the next
justice of peace, or at the sessions of the peace in
the same county.
[Sect. 8.] No person to be charged above a due
proportion to the highwayes, either in labour or
teems. [Passed December 6; published December 9.
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G. L. c. 84, § 18 and Statutory History
§ 18. Notice of injury; contents; limitation of action
A person so injured shall, within thirty days
thereafter, give to the county, city, town or person
by law obliged to keep said way in repair, notice of
the name and place of residence of the person injured,
and the time, place and cause of said injury or
damage; and if the said county, city, town or person
does not pay the amount thereof, he may recover the
same in an action of tort if brought within three
years after the date of such injury or damage. Such
notice shall not be invalid or insufficient solely by
reason of any inaccuracy in stating the name or place
of residence of the person injured, or the time, place
or cause of the injury, if it is shown that there was
no intention to mislead and that the party entitled to
notice was not in fact misled thereby. The words
“place of residence of the person injured”, as used in
this and the two following sections, shall include the
street and number, if any, of his residence as well as
the name of the city or town thereof. Failure to give
such notice for such injury or damage sustained by
reason of snow or ice shall not be a defense under
this section unless the defendant proves that he was
prejudiced thereby.
* * *
St. 1979, c. 163, § 1
Chap. 163. AN ACT INCREASING THE TIME DURING WHICH
AN ACTION MAY BE COMMENCED FOR INJURY OR DAMAGE
SUSTAINED UPON A PUBLIC WAY BY REASON OF SNOW OR ICE
THEREON.
Be it enacted, etc., as follows:
SECTION 1. The first sentence of section 18 of chapter
84 of the General Laws, as appearing in section 1 of
chapter 378 of the acts of 1965, is hereby amended by
striking out, in line 7, the word "two" and inserting
in place thereof the word:three.
* * *
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St. 1973, c. 1085
Chap. 1085. AN ACT PROVIDING THAT FAILURE TO GIVE
NOTICE IN CASES INVOLVING INJURIES SUSTAINED ON SNOW
OR ICE SHALL NOT BE A DEFENSE IN ACTIONS FOR SUCH
INJURIES.
Be it enacted, etc., as follows:
Section 18 of chapter 84 of the General Laws, as most
recently amended by section 1 of chapter 378 of the
acts of 1965, is hereby further amended by adding the
following sentence: — Failure to give such notice for
such injury or damage sustained by reason of snow or
ice shall not be a defense under this section unless
the defendant proves that he was prejudiced thereby.
Approved November 27,1973.
* * *
St. 1965, c. 378, § 1
Chap. 378. AN ACT PROVIDING THAT NOTICES OF INJURIES
RECEIVED BY REASON OF DEFECTS IN WAYS CAUSED BY SNOW
OR ICE MAY BE GIVEN IN THIRTY DAYS INSTEAD OF TEN.
Be it enacted, etc., as follows:
Section 1. Chapter 84. of the General Laws is hereby
amended by striking out section 18, as amended by
section 1 of chapter 114 of the acts of 1933, and
inserting in place thereof the following section:—Section 18. A person so injured shall, within thirty
days thereafter, give to the county, city, town or
person by law obliged to keep said way in repair,
notice of the name and place of residence of the
person injured, and the time, place and cause of said
injury or damage; and if the said county, city, town
or person does not pay the amount thereof, he may
recover the same in an action of tort if brought,
within two years after the date of such injury or
damage. Such notice shall not be invalid or
insufficient solely by reason of any inaccuracy in
stating the name or place of residence of the person
injured, or the time, place
Acts, 1965. -r-
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* * *
St. 1933, c. 114, § 1
Chap. 0114 An Act relative to the notice required to
be given to counties, cities, towns and certain
persons in case of defects in public ways and
elsewhere.
Be it enacted, etc., as follows:
Section 1. Chapter eighty-four of the General Laws, as
appearing in the Tercentenary Edition thereof, is
hereby amended by striking out section eighteen and
inserting in place thereof the following: - Section
18. A person so injured shall, within ten days
thereafter, if such defect or want of repair is caused
by or consists in part of snow or ice, or both, and in
all other cases, within thirty days thereafter, give
to the county, city, town or person by law obliged to
keep said way in repair, notice of the name and place
of residence of the person injured, and the time,
place and cause of said injury or damage; and if the
said county, city, town or person does not pay the
amount thereof, he may recover the same in an action
of tort if brought within two years after the date of
such injury or damage. Such notice shall not be
invalid or insufficient solely by reason of any
inaccuracy in stating the name or place of residence
of the person injured, or the time, place or cause of
the injury, if it is shown that there was no intention
to mislead and that the party entitled to notice was
not in fact misled thereby. The words "place of
residence of the person injured", as used in this and
the two following sections, shall include the street
and number, if any, of his residence as well as the
name of the city or town thereof.
* * *
Tercentenary Ed. 1932, c. 84, § 18
A person so injured shall, within ten days thereafter,
if such defect or want of repair is caused by or
consists in part of snow or ice, or both, and in all
other cases, within thirty days thereafter, give to
the county, city, town or person by law obliged to
keep said way in repair, notice of the time, place and
79

cause of the said injury or damage; and if the said
county, city, town or person does not pay the amount
thereof, he may recover the same in an action of tort
if brought within two years after the date of such
injury or damage. Such notice shall not be invalid or
insufficient solely by reason or any inaccuracy in
stating the time, place or cause of the injury,m if it
is shown that there was no intention to mislead and
that the party entitled to notice was not in fact
misled thereby.
* * *
St. 1917, c. 344, IV, § 26, VIII, § 1
Chap. 0344 An Act to codify and revise the laws
relating to highways and bridges.
Be it enacted, etc., as follows:
. . .
PART 4.
Of the Repair of Ways and Bridges.
. . .
Section 26. A person so injured shall, within ten days
thereafter, if such defect or want of repair is caused
by or consists in part of snow or ice, or both, and in
all other cases, within thirty days thereafter, give
to the county, city, town or person by law obliged to
keep said way, causeway or bridge in repair, notice of
the time, place and cause of the said injury or
damage; and if the said county, city, town or person
does not pay the amount thereof, he may within two
years after the date of said injury or damage recover
the same in an action of tort. Such notice shall not
be invalid or insufficient solely by reason of any
inaccuracy in stating the time, place or cause of the
injury, if it is shown that there was no intention to
mislead and that the party entitled to notice was not
in fact misled thereby.
. . .
PART 8.
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Miscellaneous Provisions and Repeals. Repeal of
Certain Statutes.
. . .
Chapter fifty-one of the Revised Laws, as amended by
section one of chapter one hundred and sixty-six of
the acts of the year nineteen hundred and ten and by
chapter two hundred and twenty-one of the acts of the
year nineteen hundred and twelve; and chapters one
himdred and ninety-six of the acts of the year
nineteen hundred and seven, one hundred and thirtyfour and two hundred and eighty-nine of the acts of
the year nineteen hundred and nine, one hundred and
twenty-four of the General Acts of the year nineteen
hundred and sixteen, and sections eighty-one, eightytwo, eighty-three, eighty-five and eighty-six of
chapter twenty-five of the Revised Laws and chapter
thirty-four of the General Acts of the year nineteen
hundred and seventeen are hereby repealed.
* * *
R. L. c. 51, § 20
Section 20. A person so injured shall, within ten days
thereafter, if such defect or want of repair is caused
by or consists in part of snow or ice, or both, and in
all other cases, within thirty days thereafter, give
to the county, city, town or person by law obliged to
keep said way, causeway or bridge in repair, notice of
the time, place and cause of the said injury or
damage; and if the said county, city, town or person
does not pay the amount thereof, he may within two
years after the date of said injury or damage recover
the same in an action of tort. Such notice shall not
be invalid or insufficient solely by reason of any
inaccuracy in stating the time, place or cause of the
injury, if it is shown that there was no intention to
mislead and that the party entitled to notice was not
in fact misled thereby.
* * *
St. 1894, c. 422
Chap. 0422 AN ACT RELATIVE TO NOTICES IN CASES OF
INJURIES RECEIVED ON HIGHWAYS.
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Be it enacted, etc., as follows:
Section 1. Section nineteen of chapter fifty-two of
the Public Statutes as amended by chapter thirty-six
of the acts of the year eighteen hundred and eightytwo and chapter one hundred and fourteen of the acts
of the year eighteen hundred and eighty-eight, is
hereby amended by inserting in the first line, alter
the word " shall", the words:-within ten days
thereafter, if such defect or want of repair is caused
by or consists of snow or ice, or both, whether wholly
or in part, and in all other cases,- so as to read as
follows: - Section 19. A person so injured shall
within ten days thereafter, if such defect or want of
repair is caused by or consists of snow or ice, or
both, whether wholly or in part, and in all other
cases within thirty days thereafter, give to the
county, town, place or persons by law obliged to keep
said highway, town way, causeway, or bridge in repair,
notice of the time, place, and cause of the said
injury or damage; and if the said county, town, place,
or persons do not pay the amount thereof, he may
within two years after the date of said injury or
damage bring an action of tort against said county,
town, place, or persons to recover the same. But no
notice given under the provisions of this section
shall be deemed to be invalid or insufficient solely
by reason of any inaccuracy in stating the time,
place, or cause of the injury: provided, that it is
shown that there was no intention to mislead, and that
the party entitled to notice was not in fact misled
thereby.
Section 2. This act shall take effect upon its
passage.
Approved May 23, 1894.
* * *
St. 1888, c. 114
Chap. 0114 An Act to amend section nineteen of chapter
fifty-two of the public statutes, relating to notices
in, and jurisdiction of, cases of injuries received on
highways.
Be it enacted, etc., as follows:
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Section 1. Section nineteen of chapter fifty-two of
the Public Statutes, as amended by chapter thirty-six
of the acts of the year eighteen hundred and eightytwo, is hereby further amended by striking out the
words " in the superior court" in the seventh line
thereof, so that said section as amended shall read as
follows:- Section 19. A person so injured shall within
thirty days thereafter give to the county, town, place
or persons by law obliged to keep said highway,
townway, causeway, or bridge in repair, notice of the
time, place, and cause of the said injury or damage;
and if the said county, town, place, or persons do not
pay the amount thereof, he may within two years after
the date of said injury or damage bring an action of
tort against said county, town, place, or persons to
recover the same. But no notice given under the
provisions of this section shall be deemed to be
invalid or insufficient solely by reason of any
inaccuracy in stating the time, place, or cause of the
injury: provided, that it is shown that there was no
intention to mislead, and that the party entitled to
notice was not in fact misled thereby.
Section 2. This act shall take effect upon its
passage.
Approved March 8, 1888.
* * *
St. 1882, c. 36
Chap. 0036 An Act relative to notices in cases of
injuries received on highways.
Be it enacted, etc., as follows:
Section nineteen of chapter fiftyy-two of the Public
Statutes is hereby amended by adding thereto the
following words, viz.:- But no notice given under the
provisions of this section shall be deemed to be
invalid or insufficient solely by reason of any
inaccuracy in stating the time, place, or cause of the
injury: provided, that it is shown that there was no
intention to mislead, and that the party entitled to
notice was not in fact misled thereby.
Approved February 24, 1882.
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* * *
P. S. c. 52, § 19
Sect. 19. A person so injured shall within thirty days
thereafter give to the county, town, place, or persons
by law obliged to keep said highway, town way,
causeway, or bridge in repair, notice of the time,
place, and cause of the said injury or damage; and if
the said county, town, place, or persons do not pay
the amount thereof, he may within two years after the
date of said injury or damage bring an action of tort
in the superior court against said couuty, town,
place, or persons, to recover the same.
* * *
St. 1877, c. 234, § 3
Chap. 0234 An Act to amend chapter forty-four of the
general statutes in relation to the repair of
highways, and remedies for injuries sustained thereon.
Be it enacted, &c, as follows:
. . .
Section 3. Any person injured in the manner set forth
in the preceding section shall within thirty days
thereafter give notice to the county, town, place or
persons by law obliged to keep said highway, town way,
causeway or bridge in repair, of the time, place and
cause of the said injury or damage, and if the said
county, town, place or persons do not pay the amount
thereof, he may within two years after the date of
said injury or damage bring an action of tort against
said county, town, place or persons, in the superior
court to recover the same: provided, however, that no
person shall recover in any such action a greater sum
for damages than four thousand dollars.
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G. L. c. 84, § 19 and Statutory History
§ 19. Service of notice
Such notice shall be in writing, signed by the person
injured or by some one in his behalf, and may be
given, in the case of a county, to one of the county
commissioners or the county treasurer; in the case of
a city, to the mayor, the city clerk or treasurer; in
the case of a town, to one of the selectmen or to the
town clerk or treasurer. If the person injured dies
within the time required for giving the notice, his
executor or administrator may give such notice within
thirty days after his appointment. If by reason of
physical or mental incapacity it is impossible for the
person injured to give the notice within the time
required, he may give it within thirty days after such
incapacity has been removed, and if he dies within
said thirty days his executor or administrator may
give the notice within thirty days after his
appointment. Any form of written communication signed
by the person so injured, or by some person in his
behalf, or by his executor or administrator, or by
some person in behalf of such executor or
administrator, which contains the information that the
person was so injured, giving the name and place of
residence of the person injured and the time, place
and cause of the injury or damage, shall be considered
a sufficient notice.
* * *
St. 1965, c. 378, § 2
Chap. 378. AN ACT PROVIDING THAT NOTICES OF INJURIES
RECEIVED BY REASON OF DEFECTS IN WAYS CAUSED BY SNOW
OR ICE MAY BE GIVEN IN THIRTY DAYS INSTEAD OF TEN.
. . .
SECTION 2. Said chapter 84 is hereby further amended
by striking out section 19, as amended by section 2 of
said chapter 114, and inserting in place thereof the
following section: — Section 19. Such notice shall be
in writing, signed by the person injured or by some
one in his behalf, and may be given, in the case of a
county, to one of the county commissioners or the
county treasurer; in the case of a city, to the mayor,
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the city clerk or treasurer; in the case of a town, to
one of the selectmen or to the town clerk or
treasurer. If the person injured dies within the time
required for giving the notice, his executor or
administrator may give such notice within thirty days
after his appointment. If by reason of physical or
mental incapacity it is impossible for the person
injured to give the notice within the time required,
he may give it within thirty days after such
incapacity has been removed, and if he dies within
said thirty days his executor or administrator may
give the notice within thirty days after his
appointment. Any form of written communication signed
by the person so injured, or by some person in his
behalf, or by his executor or administrator, or by
some person in behalf of such executor or
administrator, which contains the information that the
person was so injured, giving the name and place of
residence of the person injured and the time, place
and cause of the injury or damage, shall be considered
a sufficient notice.
* * *
St. 1933, c. 114, § 2
Chap. 0114 An Act relative to the notice required to
be given to counties, cities, towns and certain
persons in case of defects in public ways and
elsewhere.
Be it enacted, etc., as follows:
. . .
Section 2. Section nineteen of said chapter eightyfour, as so appearing, is hereby amended by inserting
after the word "the" the last time it appears in the
sixteenth line the words: - name and place of
residence of the person injured and the, - so as to
read as follows: - Section 19. Such notice shall be in
writing, signed by the person injured or by some one
in his behalf, and may be given, in the case of a
county, to one of the county commissioners or the
county treasurer; in the case of a city, to the mayor,
the city clerk or treasurer; in the case of a town, to
one of the selectmen or to the town clerk or
treasurer. If the person injured dies within the time
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required for giving the notice, his executor or
administrator may give such notice within thirty days
after his appointment. If by reason of physical or
mental incapacity it is impossible for the person
injured to give the notice within the time required,
he may give it within ten days after such incapacity
has been removed, and if he dies within said ten days
his executor or administrator may give the notice
within thirty days after his appointment. Any form of
written communication signed by the person so injured,
or by some person in his behalf, or by his executor or
administrator, or by some person in behalf of such
executor or administrator, which contains the
information that the person was so injured, giving the
name and place of residence of the person injured and
the time, place and cause of the injury or damage,
shall be considered a sufficient notice.
* * *
Tercentenary Ed., 1932, c. 84, § 19
Section 19. Such notice shall be in writing, signed by
the person injured or by some one in his behalf, and
may be given, in the case of a county, to one of the
county commissioners or the county treasurer; in the
case of a city, tot eh mayor, the city clerk or
treasurer; in the case fo a town,m to one of the
selectmen or to the town clerk or treasurer. If the
person injured dies within the time required for
giving the ntoice, his executor or administrator may
give such notice within thirty days after his
appointment. If by reason of physical or mental
incapacity it is impossible for the person injured to
give the notice within the time required, he may give
it within ten days after such incapacity has been
removed, and if he dies within said ten days his
executor or administrator may give the notice within
thirty days after his appointment. Any form of
written communication signed by the person so injured,
or by some person in his behalf, or by his executor or
administrator, which contains the information that the
person was so injured, giving hte time, place and
cause of the injury or damage, shall be considered a
sufficient notice.
* * *
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St. 1917, c. 344, IV, § 27, VIII, § 1
Chap. 0344 An Act to codify and revise the laws
relating to highways and bridges.
Be it enacted, etc., as follows:
. . .
PART 4.
Of the Repair of Ways and Bridges.
. . .
Section 27. Such notice shall be in writing, signed by
the person injured or by some one in his behalf, and
may be given, in the case of a county, to one of the
county commissioners or the county treasurer; in the
case of a city, to the mayor, the city clerk or
treasurer; in the case of a town, to one of the
selectmen or to the town clerk or treasurer. If the
person injured dies within the time required for
giving the notice, his executor or administrator may
give such notice within thirty days after his
appointment. If by reason of physical or mental
incapacity it is impossible for the person injured to
give the notice within the time required, he may give
it within ten days after such incapacity has been
removed, and if he dies within said ten days his
executor or administrator may give the notice within
thirty days after his appointment. Any form of written
communication signed by the person so injured, or by
some person in his behalf, or by his executor or
administrator, or by some person in behalf of such
executor or administrator, which contains the
information that the person was so injured, giving the
time, place and cause of the injury or damage, shall
be considered a sufficient notice.
. . .
PART 8.
Miscellaneous Provisions and Repeals. Repeal of
Certain Statutes.
. . .
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Chapter fifty-one of the Revised Laws, as amended by
section one of chapter one hundred and sixty-six of
the acts of the year nineteen hundred and ten and by
chapter two hundred and twenty-one of the acts of the
year nineteen hundred and twelve; and chapters one
hundred and ninety-six of the acts of the year
nineteen hundred and seven, one hundred and thirtyfour and two hundred and eighty-nine of the acts of
the year nineteen hundred and nine, one hundred and
twenty-four of the General Acts of the year nineteen
hundred and sixteen, and sections eighty-one, eightytwo, eighty-three, eighty-five and eighty-six of
chapter twenty-five of the Revised Laws and chapter
thirty-four of the General Acts of the year nineteen
hundred and seventeen are hereby repealed.
. . .
Approved May 26, 1917.
* * *
St. 1912, c. 221, § 1
Chap. 0221 An Act relative to notices required from
persons claiming damages for injuries by reason of
defects in highways.
Be it enacted, etc., as follows:
Section 1. Section twenty-one of chapter fifty-one of
the Revised Laws, as amended by section one of chapter
one hundred and sixty-six of the acts of the year
nineteen hundred and ten, is hereby further amended by
adding at the end thereof the words: - Any form of
written communication signed by the person so injured,
or by some person in his behalf, or by his executor or
administrator, or by some person in behalf of such
executor or administrator, which contains the
information that the person was so injured, giving the
time, place and cause of the injury or damage, shall
be considered a sufficient notice, - so as to read as
follows: - Section 21. Such notice shall be in
writing, signed by the person injured or by some one
in his behalf, and may be given, in the case of a
county, to one of the county commissioners or the
county treasurer; in the case of a city, to the mayor,
the city clerk or treasurer; and in the case of a
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town, to one of the selectmen or to the town clerk or
treasurer. If the person injured dies within the time
required for giving the notice, his executor or
administrator may give such notice within thirty days
after his appointment. If by reason of physical or
mental incapacity it is impossible for the person
injured to give the notice within the time required,
he may give it within ten days after such incapacity
has been removed, and if he dies within said ten days
his executor or administrator may give the notice
within thirty days after his appointment. Any form of
written communication signed by the person so injured,
or by some person in his behalf, or by his executor or
administrator, or by some person in behalf of such
executor or administrator, which contains the
information that the person was so injured, giving the
time, place and cause of the injury or damage, shall
be considered a sufficient notice. Section 2.
This
act shall take effect upon its passage.
Approved March 9, 1912.
* * *
St. 1910, c. 166, § 1
Chap. 0166 An Act relative to giving notices of
injuries.
Be it enacted, etc., as follows:
Section 1. Section twenty-one of chapter fifty-one of
the Revised Laws is hereby amended by inserting after
the word " treasurer ", in the sixth line, the words:
- If the person injured dies within the time required
for giving the notice, his executor or administrator
may give such notice within thirty days after his
appointment, - and by striking out all after the word
" removed ", in the ninth line, and ending with the
word " notice where it first occurs in the eleventh
line, and inserting in place thereof the words: - and
if he dies within said ten days, - so as to read as
follows: - Section 21. Such notice shall be in
writing, signed by the person injured or by some one
in his behalf, and may be given, in the case of a
county, to one of the county commissioners or the
county treasurer; in the case of a city, to the mayor,
the city clerk or treasurer ; and in the case of a
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town, to one of the selectmen or to the town clerk or
treasurer. If the person injured dies within the time
required for giving the notice, his executor or
administrator may give such notice within thirty days
after his appointment. If by reason of physical or
mental incapacity it is impossible for the person
injured to give the notice within the time required,
he may give it within ten days after such incapacity
has been removed, and if he dies within said ten days
his executor or administrator may give the notice
within thirty days after his appointment.
. . .
Approved March 4, 1910.
* * *
R. L. c. 51, § 21
Section 21. Such notice shall be in writing, signed by
the person injured or by some one in his behalf, and
may be given, in the case of a county, to one of the
county commissioners or the county treasurer; in the
case of a city, to the mayor, the city clerk or
treasurer; and in the case of a town, to one of the
selectmen or to the town clerk or treasurer. If by
reason of physical or mental incapacity it is
impossible for the person injured to give the notice
within the time required, he may give it within ten
days after such incapacity has been removed, and in
case of his death without having been for ten days at
any time after his injury of sufficient capacity to
give the notice, his executor or administrator may
give the notice within thirty days after his
appointment.
* * *
P. S. c. 52, § 21
Sect. 21. The notice required by section nineteen
shall be in writing, signed by the person injured or
by some one in his behalf, and may be given, in the
case of a county, to one of the county commissioners
or to the county treasurer; in the case of a city, to
the mayor, the city clerk, or the treasurer; and in
the case of a town, to one of the selectmen or to the
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town treasurer or clerk; but if from pliysical or
mental incapacity it is impossible for the person
injured to give the notice within the time provided in
said section, he may give the same within ten days
after such incapacity is removed, and in case of his
death without having given the notice, and without
having been for ten days at any time after his injury
of sufficient capacity to give the notice, his
executor or administrator may give such notice within
thirty days after his appointment.
* * *
St. 1881, c. 236
Chap. 0236 An Act to amend chapter two hundred and
thirty-four of the acts of the year eighteen hundred
and seventy-seven, relating to notices of injuries
received upon highways.
Be it enacted, etc., as follows:
Section 1. Section four of chapter two hundred and
thirty-four of the acts of the year eighteen hundred
and seventy-seven is amended so as to read as follows:
"The notice herein before required shall be in
writing, signed by the person injured, or by some one
in his behalf, and may be given, in the case of a
county, to any one of the county commissioners or to
the county treasurer; in the case of a city, to the
mayor, the city clerk, or treasurer; and in the case
of a town, to one of the selectmen or to the town
treasurer or clerk: provided, however, that if from
physical or mental incapacity it be impossible for the
person injured to give the notice within the time
herein before provided, he may give notice within ten
days after said incapacity is removed, and in case of
his decease without having given the notice, and
without having been for ten days at any time after his
injury of sufficient capacity to give the notice, his
executor or administrator may give such notice within
thirty days after his appointment."
Section 2. Chapter two hundred and forty-four of the
acts of the year eighteen hundred and seventy-nine is
hereby repealed.
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Section 3.
passage.

This act shall take effect upon its

Approved May 6, 1881.
* * *
St. 1879, c. 244
Chap. 0244 An Act in addition to "an act to amend
chapter forty-four of the general statutes in relation
to the repair of highways, and remedies for injuries
sustained thereon."
Be it enacted, &c, as follows:
Section 1. Section four of chapter two hundred and
thirty-four of the acts of the year eighteen hundred
and seventy-seven is hereby amended by striking out
the words "or to any police officer," in the fourth
and fifth lines of said section, and by adding after
the word "behalf," in the eighth line, the words "and
shall in every case be in writing signed by the person
injured, or by some person thereto by him duly
authorized."
Section 2. This act shall not affect any action now
pending or cause of action now existing.
Approved April 22, 1879.
* * *
St. 1877, c. 234, § 4
Section 4. The notice hereinbefore required may be
given in the case of a county, to any one of the
county commissioners or to the county treasurer; in
the case of a city, to the mayor, the city clerk or
treasurer, or to any police officer; and in the case
of a town, to one of the selectmen or to the town
treasurer or clerk ; and may also be given by the
person injured or by any other person in his behalf:
provided, however, that if from physical or mental
incapacity it be impossible for the person injured to
give the notice within the time hereinbefore provided,
he may give notice within ten days after said
incapacity is removed.
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G. L. c. 84, § 20
§ 20. Omissions in notice; notice of insufficiency
A defendant shall not avail himself in defence of any
omission to state in such notice the name or place of
residence of the person injured, or the time, place or
cause of the injury or damage, unless, within five
days after receipt of a notice, given within the time
required by law and by an authorized person referring
to the injuries sustained and claiming damages
therefor, the person receiving such notice, or some
person in his behalf, notifies in writing the person
injured, his executor or administrator, or the person
giving or serving such notice in his behalf, that his
notice is insufficient because it fails to state the
name or place of residence of the person injured, or
the time, place or cause of the injury or damage, as
the case may be, and requests forthwith a written
notice in compliance with law; provided, that if the
notice does not contain either the place of residence
of the person injured or the place of residence or
business address of the person giving or serving the
notice on behalf of the person so injured, such notice
of insufficiency shall not be required, and the
defendant may avail himself in defence of any omission
or defect in the notice. If the person authorized to
give such notice, within five days after the receipt
of such request, gives a written notice complying with
the law as to the name and place of residence of the
person injured, and the time, place and cause of the
injury or damage, such notice shall have the effect of
the original notice, and shall be considered a part
thereof.
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G. L. c. 84, § 21
§ 21. Notice to owner of private property
Sections eighteen, nineteen and twenty shall apply to
actions against persons founded upon the defective
condition of their premises, or of adjoining ways,
when caused by or consisting in part of snow or ice
resulting from rain or snow and weather conditions;
provided, that any such notice may be given by posting
it in a conspicuous place on said premises and by
leaving it with any person occupying the whole or any
part of said premises, if there be such a person, and
no such notice shall be invalid by reason of any
inaccuracy or misstatement in respect to the owner's
name if it appears that such error was made in good
faith and did not prevent or unreasonably delay the
owner from receiving actual notice of the injury and
of the contention that it occurred from the defective
condition of his premises or of a way adjoining the
same. Failure to give such notice shall not be a
defense under this section unless the defendant proves
that he was prejudiced thereby.
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G. L. c. 223, § 37
§ 37. Corporations; persons authorized to be served
In an action against a county, city, town, parish or
religious society, or against the proprietors of
wharves, general fields or real estate lying in
common, who are incorporated, service shall be made
upon the treasurer thereof, or if no treasurer is
found, upon one of the county commissioners, the city
clerk or one of the aldermen, the town clerk or one of
the selectmen, upon one of the assessors or standing
committee of the parish or religious society, or upon
one of the proprietors of such land or other estate,
as the case may be. If there are no such officers as
are mentioned in this section, service shall be made
upon one of the inhabitants of the county, city or
town, or upon one of the members of the corporation.
In an action against a domestic corporation other than
one mentioned in the preceding paragraph, service
shall be made upon the president, treasurer, clerk,
resident agent appointed pursuant to section 49 of
chapter 156D, cashier, secretary, agent or other
officer in charge of its business, or, if no such
officer is found within the county, upon any member of
the corporation. If an officer authorized to serve
legal process makes a return on such process that,
after diligent search, he can find no one upon whom he
can lawfully make service as aforesaid, the court to
which such process is returned may upon application
issue an order of notice to such corporation,
directing it to appear and answer within a designated
period.
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G. L. c. 258, § 2
§ 2. Liability; exclusiveness of remedy; cooperation
of public employee; subsequent actions; representation
by public attorney
Public employers shall be liable for injury or loss of
property or personal injury or death caused by the
negligent or wrongful act or omission of any public
employee while acting within the scope of his office
or employment, in the same manner and to the same
extent as a private individual under like
circumstances, except that public employers shall not
be liable to levy of execution on any real and
personal property to satisfy judgment, and shall not
be liable for interest prior to judgment or for
punitive damages or for any amount in excess of
$100,000; provided, however, that all claims for
serious bodily injury against the Massachusetts Bay
Transportation Authority shall not be subject to a
$100,000 limitation on compensatory damages. The
remedies provided by this chapter shall be exclusive
of any other civil action or proceeding by reason of
the same subject matter against the public employer
or, the public employee or his estate whose negligent
or wrongful act or omission gave rise to such claim,
and no such public employee or the estate of such
public employee shall be liable for any injury or loss
of property or personal injury or death caused by his
negligent or wrongful act or omission while acting
within the scope of his office or employment;
provided, however, that a public employee shall
provide reasonable cooperation to the public employer
in the defense of any action brought under this
chapter. Failure to provide such reasonable
cooperation on the part of a public employee shall
cause the public employee to be jointly liable with
the public employer, to the extent that the failure to
provide reasonable cooperation prejudiced the defense
of the action. Information obtained from the public
employee in providing such reasonable cooperation may
not be used as evidence in any disciplinary action
against the employee. Final judgment in an action
brought against a public employer under this chapter
shall constitute a complete bar to any action by a
party to such judgment against such public employer or
public employee by reason of the same subject matter.
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Notwithstanding that a public employee shall not be
liable for negligent or wrongful acts as described in
the preceding paragraph, if a cause of action is
improperly commenced against a public employee of the
commonwealth alleging injury or loss of property or
personal injury or death as the result of the
negligent or wrongful act or omission of such
employee, said employee may request representation by
the public attorney of the commonwealth. The public
attorney shall defend the public employee with respect
to the cause of action at no cost to the public
employee; provided, however, that the public attorney
determines that the public employee was acting within
the scope of his office or employment at the time of
the alleged loss, injury, or death, and, further, that
said public employee provides reasonable cooperation
to the public employer and public attorney in the
defense of any action arising out of the same subject
matter. If, in the opinion of the public attorney,
representation of the public employee, under this
paragraph would result in a conflict of interest, the
public attorney shall not be required to represent the
public employee. Under said circumstances, the
commonwealth shall reimburse the public employee for
reasonable attorney fees incurred by the public
employee in his defense of the cause of action;
provided, however, that the same conditions exist
which are required for representation of said employee
by the public attorney under this paragraph.
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G. S. c. 44, § 22
Sect. 22. If a person receives or suffers bodily
injury, or damage in his property, through a defect or
want of repair, or of sufficient railing in or upon a
highway, town way, causeway, or bridge, he may
recover, in an action of tort, of the county, town,
place, or persons, by law obliged to repair the same,
the amount of damage sustained thereby, if such
county, town, place, or persons, had reasonable notice
of the defect, want of repair, or of sufficient
railing, or if the same had existed for the space of
twenty-four hours previous to the occurrence of the
injury or damage. But no such damage shall be
recovered by a person whose carriage and load thereon
exceed the weight of six tons.
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Mass. App. Ct. R. 1:28
Regulation of Appellate Practice Rule 1:28
Rule 1:28. Summary Disposition
At any time following the filing of the appendix (or
the filing of the original record) and the briefs of
the parties on any appeal in accordance with the
applicable provisions of Rules 14(b), 18 and 19 of the
Massachusetts Rules of Appellate Procedure, a panel of
the justices of this court may determine that no
substantial question of law is presented by the appeal
or that some clear error of law has been committed
which has injuriously affected the substantial rights
of an appellant and may, by its written order, affirm,
modify or reverse the action of the court below. The
panel need not provide an opportunity for oral
argument before disposing of cases under this rule.
Any order entered under this rule shall be subject to
the provisions of Rules 27 and 27.1 of the
Massachusetts Rules of Appellate Procedure. If, in a
brief or other filing, a party cites to an order
issued under this rule, the party shall cite the case
title, a citation to the Appeals Court Reports where
issuance of the order is noted, and a notation that
the order was issued pursuant to this rule; in
addition, a party citing such an order shall include
the full text of the order as an addendum to the brief
or other filing. No such order issued before February
26, 2008, may be cited.
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Mass. R. Civ. P. 4(d)
Rule 4. Process
(d) Summons: Personal Service Within the Commonwealth.
The summons and a copy of the complaint shall be
served together. The plaintiff shall furnish the
person making service with such copies as are
necessary. Service shall be made as follows:
(1) Upon an individual by delivering a copy of the
summons and of the complaint to him personally; or by
leaving copies thereof at his last and usual place of
abode; or by delivering a copy of the summons and of
the complaint to an agent authorized by appointment or
by statute to receive service of process, provided
that any further notice required by such statute be
given. If the person authorized to serve process makes
return that after diligent search he can find neither
the defendant, nor defendant's last and usual abode,
nor any agent upon whom service may be made in
compliance with this subsection, the court may on
application of the plaintiff issue an order of notice
in the manner and form prescribed by law.
(2) Upon a domestic corporation (public or private), a
foreign corporation subject to suit within the
Commonwealth, or an unincorporated association subject
to suit within the Commonwealth under a common name:
by delivering a copy of the summons and of the
complaint to an officer, to a managing or general
agent, or to the person in charge of the business at
the principal place of business thereof within the
Commonwealth, if any; or by delivering such copies to
any other agent authorized by appointment or by law to
receive service of process, provided that any further
notice required by law be given. If the person
authorized to serve process makes return that after
diligent search he can find no person upon whom
service can be made, the court may on application of
the plaintiff issue an order of notice in the manner
and form prescribed by law.
(3) Upon the Commonwealth or any agency thereof by
delivering a copy of the summons and of the complaint
to the Boston office of the Attorney General of the
Commonwealth, and, in the case of any agency, to its
office or to its chairman or one of its members or its
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secretary or clerk. Service hereunder may be effected
by mailing such copies to the Attorney General and to
the agency by certified or registered mail.
(4) Upon a county, city, town or other political
subdivision of the Commonwealth subject to suit, by
delivering a copy of the summons and of the complaint
to the treasurer or the clerk thereof; or by leaving
such copies at the office of the treasurer or the
clerk thereof with the person then in charge thereof;
or by mailing such copies to the treasurer or the
clerk thereof by registered or certified mail.
(5) Upon an authority, board, committee, or similar
entity, subject to suit under a common name, by
delivering a copy of the summons and of the complaint
to the chairman or other chief executive officer; or
by leaving such copies at the office of the said
entity with the person then in charge thereof; or by
mailing such copies to such officer by registered or
certified mail.
(6) In any action in which the validity of an order of
an officer or agency of the Commonwealth is in any way
brought into question, the party questioning the
validity shall forthwith forward to the Attorney
General of the Commonwealth by hand or by registered
or certified mail a brief statement indicating the
order questioned.
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Mass. R. Civ. P. 56(c)
Rule 56. Summary Judgment
(c) Motion and Proceedings Thereon. The motion shall
be served at least 10 days before the time fixed for
the hearing. The adverse party prior to the day of
hearing may serve opposing affidavits. The judgment
sought shall be rendered forthwith if the pleadings,
depositions, answers to interrogatories, and responses
to requests for admission under Rule 36, together with
the affidavits, if any, show that there is no genuine
issue as to any material fact and that the moving
party is entitled to a judgment as a matter of law. A
summary judgment, interlocutory in character, may be
rendered on the issue of liability alone although
there is a genuine issue as to the amount of damages.
Summary judgment, when appropriate, may be rendered
against the moving party.
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Mass. Super. Ct. R. 9A(b)(5)(ii)
Rule 9A. Civil Motions
(b) Procedure for Serving and Filing Motions.
(5) Summary Judgment Motions. (i) A motion for summary
judgment shall be accompanied by a statement of the
material facts as to which the moving party contends
there is no genuine issue to be tried, set forth in
consecutively numbered paragraphs, with page or
paragraph references to supporting pleadings,
depositions, answers to interrogatories, responses to
requests for admission, affidavits, or other
evidentiary documents. Failure to include the
foregoing statement shall constitute grounds for
denial of the motion. In addition to the service
specified in Paragraph (b)(2) of this rule, the
statement of material facts shall be contemporaneously
sent in electronic form by email to all parties
against whom summary judgment is sought in order to
facilitate the requirements of the following
paragraph. The statement of material facts in
electronic form shall be sent as an attachment to an
email and shall be in Rich Text Format (RTF) unless
the parties agree to use another word processing
format. The requirement to email the statement of
material facts to the opposing party does not alter
the date or method of service, which continues to be
governed by Mass. R. Civ. P. 5(b). The requirement for
transmission by email of the statement of material
facts in electronic form shall be excused if (A) the
moving or any opposing party is appearing pro se, (B)
the attorney for the moving party certifies in an
affidavit that he or she does not have access to
email, or (C) the attorney for the moving party
certifies in an affidavit that an opposing party's
attorney has no email address or has not disclosed his
or her email address.
(ii) An opposition to a motion for summary judgment
shall include a response to the moving party's
statement of facts as to which the moving party claims
there is no genuine issue to be tried. To permit the
court to have in hand a single document containing the
parties' positions as to material facts in easily
comprehensible form, the opposing party shall reprint
the moving party's statement of material facts and
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shall set forth a response to each directly below the
appropriate numbered paragraph, including, if the
response relies on opposing evidence, page or
paragraph references to supporting pleadings,
depositions, answers to interrogatories, responses to
requests for admission, affidavits, or other
evidentiary documents. Where the obligation to send
the statement of material facts in electronic form has
been excused, the response to the statement of
material facts may be in a separate document. Upon
filing of a consolidated Rule 9A(b)(5) statement, the
parties’ original 9A(b)(5) statement and response
should not be filed. For purposes of summary judgment,
the moving party's statement of a material fact shall
be deemed to have been admitted unless controverted as
set forth in this paragraph.
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St. 1877, c. 234, §§§ 2, 3, 4
Chap. 0234 An Act to amend chapter forty-four of the
general statutes in relation to the repair of
highways, and remedies for injuries sustained thereon.
Be it enacted, &c, as follows:
. . .
Section 2. If a person receives or suffers bodily
injury, or damage in his property, through a defect or
want of repair, or of sufficient railing in or upon a
highway, town way, causeway or bridge, which might
have been remedied, or which damage or injury might
have been prevented by reasonable care and diligence
on the part of the county, town, place or persons by
law obliged to repair the same, he may recover in the
manner hereinafter provided, of the said county, town,
place or persons, the amount of damage sustained
thereby, if such county, town, place or persons had
reasonable notice of the defect or might have had
notice thereof by the exercise of proper care and
diligence on their part; but no such damage shall be
recovered by a person whose carriage and load thereon
exceed the weight of six tons.
Section 3. Any person injured in the manner set forth
in the preceding section shall within thirty days
thereafter give notice to the county, town, place or
persons by law obliged to keep said highway, town way,
causeway or bridge in repair, of the time, place and
cause of the said injury or damage, and if the said
county, town, place or persons do not pay the amount
thereof, he may within two years after the date of
said injury or damage bring an action of tort against
said county, town, place or persons, in the superior
court to recover the same: provided, however, that no
person shall recover in any such action a greater sum
for damages than four thousand dollars.
Section 4. The notice hereinbefore required may be
given in the case of a county, to any one of the
county commissioners or to the county treasurer; in
the case of a city, to the mayor, the city clerk or
treasurer, or to any police officer; and in the case
of a town, to one of the selectmen or to the town
treasurer or clerk ; and may also be given by the
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person injured or by any other person in his behalf:
provided, however, that if from physical or mental
incapacity it be impossible for the person injured to
give the notice within the time hereinbefore provided,
he may give notice within ten days after said
incapacity is removed.
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St. 1808, c. 65
Chap. 0065. An act defining the general powers and
duties of Manufacturing Corporations.
Sect. 1. Be it enacted by the Senate and House of
Representatives, in General Court assembled, and by
the authority of the same, That all Corporations which
may hereafter be established within this Commonwealth,
for the purpose of carrying on any kind of
manufacture, or manufactures, shall have power from
time to time, to choose a clerk, who shall be sworn by
a justice of the peace to the faithful discharge of
his duty, and who shall record all votes of the
corporation in a hook, to be by him kept for that
purpose; a Treasurer who shall give bonds in such
manner, and in such sum as any such corporation shall
direct, and such other directors, agents, and factors,
as shall be thought necessary and convenient for their
regular government, and to carry into effect the
several objects for which any such corporation may be
established, and to make and establish any rules and
bje-laws for the regulation and government of said
corporations with reasonable penalties for the breach
thereof, not exceeding the sum of twenty dollars, and
the same at their pleasure to repeal and annul,
Provided, that such rules and bye-laws shall not be
repugnant to the Constitution and laws of this
Commonwealth.
Sect. 2. Be it further enacted, That a majority of the
persons named in any act of incorporation, may call
the first meeting of the corporation, by giving notice
of the time and place of meeting in some publick
newspaper, printed in the county where the manufactory
shall be established, at least fourteen days before
the time of the meeting; and if no paper is printed
within the county, then publick notice of the time and
place of meeting shall be given as aforesaid in a
newspaper printed in some adjoining county.
Sect. 3. Be it further enacted, That the property of
all such corporations shall be divided into shares,
and numbered in progressive order, beginning at number
one, and every original member of such corporation
shall have a certificate under the seal of the
corporation and signed by the Treasurer, certifying
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his property in such share as shall be expressed in
the certificate.
Sect. 4. Be it further enacted, That any share may be
alienated by the proprietor thereof by a deed under
his hand and seal, acknowledged before some Justice of
the Peace, and recorded by the clerk of the
corporation in a book to be by him kept for that
purpose, and any purchaser named in such deed so
recorded, shall on producing the same to the
treasurer, and delivering up to him the former
certificate, be entitled to a new certificate executed
in form aforesaid.
Sect. 5. Be it further enacted, That any such
corporation may, from time to time, at any legal
meeting called for that purpose, assess upon each
share, such sum or sums of money, as shall be judged
by such corporation necessary for raising a capital
for the establishment and completion of the object of
the incorporation, and for defraying the LU charges,
charges, and expenses incident thereto, to be paid to
their treasurer at such time or times, and by such
instalments as shall be directed by the corporation;
and if the proprietor of any share or shares, shall
refuse or neglect to pay any tax or assessment, duly
voted and agreed on by said corporation for the term
of thirty days after the time set for the payment
thereof, the treasurer of such corporation is hereby
authorized to sell at publick vendue the share or
shares of such delinquent proprietor, sufficient to
pay all taxes or assessments which may be then due
from said proprietor, with all necessary and
incidental charges, after having given publick notice
in some newspaper, printed in the county where the
manufactory is established, if any is printed therein,
otherwise in some adjoining county, of the time and
place of sale, with the sum due on each share, at
least three weeks successively before the sale, and
such sale shall be a legal transfer of die shares so
sold to the purchaser, and when the purchaser shall
produce a certificate of such sale from the treasurer
to the clerk of the corporation, widi the name of the
purchaser, and the number of the share or shares sold,
the same shall be entered by die clerk on the books of
the corporation, and such person shall be considered
to all intents and purposes the proprietor thereof,
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and shall be entitled to a certificate in the form
prescribed in the third section of this act.
Sect. 6. Be it further enacted, That whenever any
action shall be commenced against any corporation that
may hereafter be created, or whenever any execution
may issue against such corporation, on any judgment
rendered in any civil action, and the said corporation
shall not within fourteen days after demand thereof
made, upon the president, treasurer or clerk of such
corporation, by the officer, to whom the writ or
execution, against such corporation, has been
committed to be served, shew to the same officer
sufficient real or personal estate to satisfy any
judgment, that may be rendered upon such writ, or to
satisfy and pay the creditor the sums due upon such
executions, then and upon such neglect and default,
the officer to whom such writ and execution may have
been committed for service, shall serve and levy the
same writ or execution upon the body or bodies, and
real and personal estate or estates of any member or
members of such corporation.
Sect. 7. Be it further enacted, That all acts
incorporating manufacturing companies, shall be deemed
and taken to be publick acts, and as such may be
declared upon, and given in evidence in any Court of
Law, without specially pleading the same: Provided
always, That the Legislature may from time to time,
upon due notice to any corporation, make further
provisions, and regulations for the management of the
business of the corporation, and for the government
thereof, or wholly to repeal any act, or part thereof,
establishing any corporation as shall be deemed
expedient.
[This act passed March 3, 1809.]
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St. 1798, c. 59
Chap. 0059 An act enabling proprietors of aqueducts to
manage the same.
Sect. 1st. Be it enacted by the Senate and House of
Representatives, in General Court assembled, and by
the authority of the same, That when any number of
Persons shall, by writing, associate and become
proprietors of any Aqueduct or of any funds raised for
making and constructing the same, for the purpose of
conveying fresh water by subterraneous or other pipes
into any town, or place, within this Commonwealth, it
shall be lawful for the proprietors of a major part of
the shares, to apply, in writing, to some Justice of
the Peace for the County in which the said Aqueduct
may be, or is proposed to be placed, stating, in such
written application, the name & stile of their
association, the objects of their proposed meeting,
and requesting such Justice to issue his warrant to
some one of the Proprietors, so applying, directing
him to call such meeting;-And such Justice is hereby
authorized to issue his warrant accordingly, therein
stating the time, & place, & objects of the said
meeting. And such proprietor shall notify & warn such
meeting by posting up the said warrant, or a true copy
thereof, with his notice, seven days, at least, before
the said meeting, in some public place in the Town &
towns in which the said Aqueduct may be, or is
proposed to be placed.
Sect. 2d. Be it further enacted, That the proprietors
of any such Aqueduct, or fund, duly met & assembled in
pursuance of any such warrant, and their successors,
shall be a corporation & body politic, by the name and
stile aforesaid; and at such meeting of said
proprietors, or of any number of them, they shall have
power to agree upon the method of calling future
meetings of the corporation.
Sect. 3d. Be it further enacted, That at any legal
meeting of said proprietors, or of any number of them,
they shall have power to choose a clerk, whose duty it
shall be fairly & truly to enter & record, in a Book,
or Books to be provided & kept for that purpose, this
Act, & all rules, bye laws, votes and proceedings of
such corporation; which Book & Books shall, at all
times, be subject to the inspection of any person
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appointed for that purpose by the Legislature. And the
said Clerk shall be sworn to the faithful discharge of
the duties of his Office; & at any such meeting, the
said proprietors, or any number of them duly met, as
aforesaid, shall have power to elect a moderator & any
such number of directors to manage the prudential
business of said Corporation, as to them may appear
expedient; & such Directors, or a major part of them,
are hereby authorized, from time to time, to assess
such taxes on the proprietors of the shares in such
Aqueduct, or in the funds which may be raised for
making & constructing such Aqueduct, as they shall
find necessary; & on the neglect or refusal of any
proprietor to pay such tax, to sell at public Vendue,
so many of his oilier shares as will be sufficient to
pay such taxes, with necessary intervening charges;
first advertising the Sale of such Share or Shares in
some newspaper printed in the County, or by posting up
notifications thereof in some public places in the
Town [&] [or] Towns wherein such Aqueduct may be, or
is proposed to be placed, twenty days, at least,
previous to such sale; & the overplus monies (if any
there may be) arising from such Sale, shall be paid to
the owner or owners of the share or Shares so sold.
And the said proprietors, or any number of them, duly
met, as aforesaid, may, at any of their meetings,
elect any other Officer or Officers, or act upon any
other thing necessary for car[r]ying into effect the
objects of their institution; provided that the
subject matter thereof be expressed in the warrant or
notification for such meeting.
Sect. 4th. Be it further enacted, That in all meetings
of such proprietors, each proprietor shall be entitled
to one vote for each and every share he or she may
hold in such Aqueduct or fund; and they are also
hereby respectively empowered to depute & appoint any
other person to appear and vote for him or them in
such meetings; the appointment to be in writing,
signed by the Person or persons to be represented, &
filed Avith, or recorded by the Clerk of such
Corporation.
Sect. 5th. Be it further enacted, That the said
proprietors, or any number of them, duly met as
aforesaid, may at any of their meetings, enjoin &
order fines & penalties for the breach of any bye law
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of such Corporation, not exceeding Thirty dollars for
any one breach.
Sect. 6th. Be it further enacted, That any such
corporation shall have power to purchase, take & hold
any real estate necessary for the purpose of their
institution; provided that the real estate which any
one Aqueduct corporation may hold shall not exceed
thirty thousand Dollars in value. And all such real
estate shall, during the continuance of such
corporation, be deemed and considered to all intents &
purposes as personal estate, and as such, with the
other interest & estate in such propriety, shall be
transferrable by such mode of transfer as such
Corporations, at any of their meetings, shall agree on
& determine: Provided however, That the transfer shall
be in writing & recorded by the Clerk of the
Corporation in the Book or Books aforesaid within
three Months next after such transfer shall be made.
Sect. 7th. Be it further enacted, That such
proprietors or corporation, when they shall find it
necessary, shall have power to enter upon dig up &
open any such parts of the Streets, Highways or Town
ways in any place within this Commonwealth, for the
purpose of placing such pipes as may be necessary for
making and constructing such Aqueduct, or for
repairing or extending the same, as the Selectmen of
the Town, or the Major part of them, for the time
being, shall in writing authorize & allow.
Provided such Selectmen shall not have power to
authorize & allow any such Streets, Highway or Town
way to be entered upon, dug up, or opened, so as to
obstruct or hinder the Citizens of the Commonwealth or
others from conveniently passing therein with their
teams & Carriages.
Sect. 8th. Be it further enacted, That to the end that
the proprietors of the Shares in any such corporate
property may be known, it shall be the duty of the
Clerk of any such Corporation, at or immediately after
the first meeting, to enter in the Book or Books
aforesaid the names of the several proprietors, & the
shares & parts of shares each proprietor shall own;
and when any share or part of a share shall afterwards
be sold for taxes, or otherwise transferred, such Sale
or transfer shall be entered by said Clerk in such
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book or books, in such form & for such fees as the
directors shall appoint; & no person shall be deemed a
proprietor whose Share or Interest shall not be so
entered.
Sect. 9th. Be it further enacted, That,
notwithstanding the dissolution of any such
corporation, all contracts made by or with such
corporation shall remain in full force, & the last
proprietors or share holders shall have a corporate
capacity, untill all contracts & agreements made by or
with them prior to such dissolution, shall be
performed; and are & shall be capable & liable, in &
by the same name & capacity, as before such
dissolution, to sue & be sued, &, by their Agent or
agents, to prosecute & defend in all actions, suits &
demands, respecting such contracts & agreements, until
final Judgment & Execution. And if no corporate
property can be found to satisfy any Judgment which
may be recovered against them as aforesaid, & such
Judgment shall not be satisfied within six months
after the same shall have been recovered, it shall be
lawful for the Judgment Creditor to satisfy his
Judgment & Execution out of the Private estate of such
proprietors or of any of them, in the same way &
manner as if the Judgment had been against him or them
in his or their private capacity, Provided, That each
& every such action shall be commenced within six
years next after such dissolution, or within the like
time next after such right of Action shall accrue. And
in case any such corporation shall, at it's
dissolution, be seized or possessed of any estate, the
several proprietors at such dissolution shall become
tenants in common thereof, in such proportions as they
shall respectively then hold their shares & parts of
Shares therein, and upon such tenure as the
corporation would have held the same had not provision
been herein made for making all their property
personal Estate. And all shares in such Aqueducts
shall be liable to be attached on mesne process, &
taken in execution for the debts of the Owner thereof;
Provided, That when any share or part of a share or
shares shall be so attached, an Attested Copy of the
process shall be left with the Clerk of the
Corporation, fourteen days before the day of the
Sitting of the Court to which the same shall be
returnable. And when any such share, or part of a
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Share or Shares, shall be taken & sold on execution,
the Officer shall leave with such Clerk an Attested
Copy of the execution, & of his return thereon, within
ten days next after such sale.
Sect. 10th. Be it further enacted, That if any person
shall maliciously or wantonly injure any such
Aqueduct, he or She shall forfeit & pay a sum not
exceeding Twenty Dollars, to be recovered by
indictment in the Supreme Judicial Court, or Court of
General Sessions of the Peace, one moiety thereof to
the Prosecutor, & the other moiety thereof to the use
of the Town in which such offence shall have been
committed; and shall also be liable to pay treble
damages to the Corporation so injured, to be recovered
by Action in the Case, with Costs of suit.
Sect. 11th. Be it further enacted, That any town in
which any such Aqueduct shall be placed, shall have
the privilege of placing conductors into & from the
pipes & conductors laid by any such corporation, for
the purpose of drawing such water therefrom, as may be
necessary, when any building shall be on fire in such
Town, & of drawing water therefrom on such occasions
without paying such corporation any price therefore;
Provided that every such Town shall be holden to
secure such Conductors so by them placed, in such
manner that water cannot be drawn therefrom unless by
the orders of the Selectmen or Fire wards of the town
wherein the same may be placed.
Sect. 12th. Be it further enacted, That when any such
Aqueduct shall be, or proposed to be placed so as to
extend into several Counties, application may be made
to & a warrant issued by a Justice of the Peace of
either of such Counties, in the manner, for the
purpose, & with the effect provided & enacted in the
first Section of this Act.
Approved February 21, 1799.
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Stat. 1786, c. 81
Chap. 0081 AN ACT MAKING PROVISION FOR THE REPAIR AND
AMENDMENT OF HIGHWAYS.
Be it enacted by the Senate and House of
Representatives in General Court assembled, and by the
authority of the same, That all highways, town-ways,
causeways, and bridges, lying and being within the
bounds of any town, shall be kept in repair and
amended, from time to time, that the same may be safe
and convenient for travellers, with their horses,
teams, carts, and carriages, at all seasons of the
year, at the proper charge and expence of the
inhabitants of such town (where other sufficient
provision is not made therefor) and there shall be
chosen two or more suitable persons in each town, at
the annual meeting in March or April, who shall be
denominated surveyors of highways, to be notified and
sworn in like manner as other Officers of the same
town, and, (in case of refusal to serve,) shall
forfeit and pay the sum of three pounds, to the use of
such Town, District or Plantation; provided, no person
shall be held and obliged to serve more than one year
in three years; And the Surveyors thus chosen and
sworn, shall have full power and authority to cut
down, lop off, dig up and remove all sorts of trees,
bushes, stones, fences, rails, gates, bars, inclosures
or other matter or thing, that shall any way straiten,
hurt, hinder, or incommode the highway or town way,
and also to dig for stone, gravel, clay, marle, sand
or earth, in any land not planted or inclosed, and the
materials thus dug up, to remove to such place or
places in the highways, for the repair and amendment
thereof, as they shall determine necessary.
Provided always, that no surveyor of highways shall
cause any water course, occasioned by the wash of any
highway or townway, to be so conveyed by the side of
such highway, as to incommode any person's house,
store, shop or other building, or to obstruct any
person or persons in the prosecution of his or her
business or occupation, without the approbation and
consent of the Selectmen of such town or other place,
signified in writing to such surveyor; and any person
or persons who may consider him or herself to be
aggrieved by such water course, may complain to the
selectmen of such town or other place; and the
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selectmen, on receiving such complaint, shall proceed
to view such water course so complained of, and after
attending to the circumstances of the same, shall, if
they think it reasonable, direct such surveyor to
alter the said water course, in such way and manner as
they shall think just and proper; And when the
highways are blocked up, or incumbered with snow, the
surveyors shall forthwith cause so much thereof to be
removed, or trod down, as will render the roads
passable.
And be it further enacted by the authority aforesaid,
that the selectmen or Assessors of each town are
authorized, impowered and directed, to assign and
appoint in writing, annually, to the surveyors, their
several limits and divisions of the highways and town
ways, for repair and amendment, unto which assignments
the said Surveyors are directed to observe and conform
themselves.
And be it further enacted by the authority aforesaid,
That each town, at some public meeting of the
inhabitants thereof regularly notified and warned,
shall vote and raise such sum of money, to be expended
in labour and materials on the highways and townways,
as they shall determine necessary for the purpose: And
the Assessors shall assess the same on the polls and
rateable estates, personal and real, of the
inhabitants, residents and non-residents, of their
town, as other town charges are by law assessed, and
deliver to each surveyor a list of the persons and the
sums at which they are severally assessed, for his
limits.
And the surveyor shall give reasonable
notice (in writing if desired) to each person in his
list, of the sum he is assessed to the highways and
town-ways, and also to the inhabitants within his
district, assessed as aforesaid, six days notice
(extraordinary casualty excepted) of the times and
places he shall appoint for providing materials and
labouring; to the end, each person may have
opportunity to work on the highways and town-ways, in
person or by his substitute, or with his oxen, horses,
cart and plough, at the rates and prices the town
shall affix to such labour, to the full amount of the
sum at which he is assessed; or he may pay the
surveyor in money the sum he is assessed, in which
case, the surveyor shall carefully expend the sums
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thus paid, in labour and materials, for repairing the
highways and town ways in his limits, according to his
best discretion. And the surveyor, at the expiration
of his term, shall render to the Assessors, for the
time being, a list of such persons as shall have been
deficient, (if any such there be) in working out their
highway rate; or otherways paying him the sum assessed
therefor; which deficient sums, shall by the Assessors
be put in a distinct column, in the next assessment
for the town tax, and collected by the Constable or
Collector thereof, as other town taxes are collected
and paid into the town treasury, for the use of the
town.
And be it further enacted by the authority aforesaid,
that when the sum appropriated and assessed for the
repair of the highways and town ways, in the limits of
any particular surveyor, shall not fully answer, or be
insufficient for that purpose, it shall be lawful for
the surveyor with the consent of the Selectmen, or the
major part of them, where such deficiency happens, to
employ such of the inhabitants of the town, upon the
repair of the ways in his limits, as shall make up
that deficiency; and the persons thus employed shall
be equitably paid out of the town treasury therefor.
And be it further enacted by the authority aforesaid,
that it shall be lawful for any person to pull down
and remove any gates, rails, bars or fence, upon or
across any highway or county road, unless such gate,
bars or fence have been erected or continued by the
leave and licence of the Court of General Sessions of
the Peace, for the same County; and if any such
incumbrance be in or across any private way, the same
may be removed by the order of some Justice of the
Peace, of the same County, unless the gate or bars
were erected or continued by the leave of the town, or
the person or persons for whose particular use and
benefit the private was was laid out: And any person
aggrieved by the removal of such gate, bars or fence,
shall be relieved at the Court of General Sessions of
the Peace, for the same County, if upon examination it
shall appear, that the same were erected or continued
by licence or leave as aforesaid.
And be it farther enacted by the authority aforesaid,
That when any building, fence, or other incumbrance
erected, or continued on any town, or private way, or
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on any public highway, a common training-field,
burying-place, landing-place, or other piece of land,
appropriated for the general use, ease, or convenience
of the community at large, or the inhabitants of any
county, town, district, parish or precinct, shall, by
any Court having cognizance thereof, be adjudged and
determined a nuisance, and ordered to be abated, in
case the materials of such building, fences or other
incumbrance, upon a public sale thereof at auction,
shall be insufficient to pay the costs and charges of
prosecution and removal, the Court from whence the
process for removal shall issue, shall and may order
the deficient sum to be raised and levied from the
goods and chattels of the person or persons who shall
be convicted of erecting or continuing the same.
[Marginal Note:] Damage happening through defects in
ways or bridges, shall be made good by the county or
town.
And be it further enacted by the authority aforesaid,
that if any person shall lose a limb, break a bone, or
receive any other injury in his person, or in his
horse, team, or other property, through any defect, or
want of necessary repair and amendment of any highway,
causeway, or bridge; the person or persons injured
thereby, shall and may recover of the county, town,
the person, or persons, who are by law obliged to keep
the same highway, cause-way, or bridge in repair, in
case they had reasonable notice of the defect, double
the damages thereby sustained, by a special action of
the case, before any Court proper to hear and
determine the same. And if the life of any person
shall be lost through the deficiency of the way,
causeway, or bridge, or for want of rails on any
bridge, the county, town, or persons who are by law
obliged to repair and amend the same, shall be liable
to be amerced in one hundred pounds, to be paid to the
executor or administrator of the deceased, for the use
of the heirs, devisees or creditors, upon a conviction
before the Court of General Sessions of the Peace, or
Supreme Judicial Court, on a presentment or indictment
of the Grand Jury. Provided, The County, Town or other
person or persons, who of right ought to maintain and
keep the same in repair, had been previously notified
of such want of repair, and amendment, in writing,
under the hands of two or more credible witnesses, or
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by the presentment of the Grand Jury, or by
information of the Attorney-General, or the person
acting for the Government in his absence, filed in the
Court of General Sessions of the Peace, or the Supreme
Judicial Court.
And be it further enacted by the authority aforesaid,
that if any town shall neglect to vote or agree upon a
sum, to be assessed for the express purpose of
repairing and amending the highways and town-ways, or
shall not otherwise provide for effectually amending
and repairing such ways, each surveyor shall assign to
the several persons in his limits, their rateable
proportion of days work, and of cart, team and plough,
according to his real and personal property, as near
as he can, and shall assign certain days for amending
and repairing the ways, having regard to the season of
the year, and give notice thereof to the persons in
his limits, upwards of sixteen years of age and liable
by law to be taxed, six days at least before the time
assigned (except in extraordinary cases) to attend the
service with suitable tools, and with carts and teams
(if any they have) the notice to be in writing and
delivered the person, or left at his usual place of
abode; and if any person being thus notified, shall
make default of attending and working, by himself or
other sufficient person in his stead, or with his cart
and team, as he shall be appointed and assigned, he
shall forfeit and pay five shillings for each day's
neglect, and for default of his cart and team with a
driver, ten shillings a day, and in that proportion
for a longer or shorter space of time, one moiety to
the use of the town, to be expended on the highways
and town-ways as the selectmen shall order, and the
other moiety to the use of the Surveyor, to be
recovered by complaint, before any Justice in the same
county. Provided the same be made in one year, after
the forfeitures are incurred, and not afterwards,
according; to the form hereafter prescribed: in which
prosecution, the Surveyor may be admitted as an
evidence, as to the time and manner of notice, and the
quantum of labour assigned to the adverse party. And
the penalties incurred by servants or minors, shall be
recovered of the parents, masters, or guardians, under
whose immediate care and controul they may then be.
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St. 1694, c. 15
Chap. 0015. AN ACT TO ENABLE TOWNS, VILLAGES AND
PROPRIETORS IN COMMON AND UNDIVIDED LANDS, &c, TO SUE
AND BE SUED.
Whereas, amongst other things in their majesties'
royal charter for incorporation of this province, it
is contained and granted in these words following;
that is to say, "Provided, nevertheless, and we do for
us, our heires and successors, grant and ordain that
all and every such lands, tenements and hereditaments,
and other estates, which any person or persons, bodys
politique or corporate, towns, villages, colledges or
schools, do hold and enjoy, or ought to have, hold and
enjoy within the bounds aforesaid, by or under any
grant or estate duely made or granted by any general
court formerly held, or by virtue of the letters
patents herein before recited, or by any other lawful
right or title whatsoever, shall be by such person or
persons, bodys politique and corporate, towns,
villages, colledges or schools, their respective
heires, successors and assigns, for ever hereafter,
held and enjoyed according to the purport and intent
of such respective grant, &c.; " and whereas, by one
act of the general court, intituled " An Act for the
regulating of townships, &c.," amongst other things it
is enacted that the proprietors of the undivided or
common lands within each town or precinct in this
province, where the same have been heretofore stated,
each one's proportion being known, shall and hereby
are impowred to order, improve or divide, in such way
and manner as shall be concluded and agreed upon by
the major part of the interested; and the proprietors
of all undivided or common lands not stated and
proportioned as aforesaid, shall and hereby are
impowered to manage, improve, divide and dispose of
the same as hath been or shall be concluded and agreed
on by the major part of such proprietors; now for the
better enabling the said persons, towns, villages,
trustees for schools and proprietors aforesaid, to
manage, maintain, recover and defend their grants,
lands, interests, and estates,He it enacted and declared by the Governour, Council
and Representatives in General Court assembled, and by
the authority of the same,
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[Sect. 1.] That it shall and maybe lawful for all and
every the said persons, towns, villages, precincts,
trustees for schools, and proprietors in common and
undivided lands, grants, and other estates or
interests whatsoever, to sue, commence and prosecute
any suits or actions, in any court proper to try the
same, either by themselves or their agents or
attourneys, to be appointed by such as have in them
the major part of the interest; and in like manner to
defend all such suits and actions as shall be
commenced against them or any of them.
And further be it enacted by the authority aforesaid,
[Sect. 2.] That all and every town, village and
precinct, and proprietors in common or undivided
lands, which shall have occasion to sue or shall be
sued, may at a meeting of the inhabitants of such
town, village or precinct, or proprietors aforesaid,
orderly warned, by the major vote of such as shall
meet, chose agents or attourneys to prosecute for or
defend them; such choice being certified by the clerk
of such town, village, precinct or proprietors, or by
such other person as they shall appoint.
[Sect. 3.] And when any town, village, precinct or
proprietors aforesaid, shall be sued, it shall be
sufficient notice to oblige them to appear and answer,
to leave a writt or summons with their clerk, or other
principal inhabitant or proprietor (briefly declaring
the case), fourteen days before the sitting of the
court where the case is to be heard, as in other
actions is provided. [Passed October 25; published
October 31.
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St. 1693-1694, c. 6
Chap. 0006. AN ACT FOR HIGHWAYES.
For the better amending and keeping in repair and
clear the highwayes and common roads, leading from
town to town and place to place, and for laying out
new highwayes, and turning old highwayes where it
shall be needful,Be it enacted by the Governour, Council and
Representatives in General Court assembled, and by the
authority of the same,
[Sect. 1.] That there be annually chosen two or more
freeholders in each town respectively within this
province, to be surveyers of the highwayes, who shall
be sworn before some justice of the peace in the
county, diligently and faithfully to perform the said
office for the year ensuing; which surveyers shall
take care that all highwayes, private wayes, causeys
and bridges, lying within the precincts of such town,
be kept in repair, and amended from time to time, when
and so often as shall be needful, at the charge of
such town (where it is not otherwise setled), that so
they may be safe and convenient for travellers, teems
and drovers; and the surveyers are hereby impowred to
cut down, dig up, or remove, as well all sorts of
trees, bushes, stones, fences, rayles, gates,
inclosures or other thing or things, as may any wayes
streighten, hurt, hinder or incommode the highwayes;
as also to dig for stone or gravel, clay, marl, sand
or earth, in any land not planted or inclosed, and to
press any carriage, workmen or other things fit to be
employed in the highwayes, for such reasonable
satisfaction to the parties concerned as such
surveyers can agree for; and in case of disagreement,
such as the two next justices shall appoint.
[Sect. 2.] And the surveyers shall appoint certain
dayes for providing materials, and working in the
highwayes, having respect to the season of the year
and the weather, and giving convenient publick notice;
at which dayes, all persons liable to work (that is to
say, from sixteen years old and upward), by themselves
or other sufficient persons in their stead, shall
attend; and if any person make default of attending
the said work, by himself or other sufficient person
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in his stead, or with his cart and teem, as he shall
be appointed, upon complaint and proof thereof before
the next justice of peace (without reasonable excuse
made and allowed by such justice), he shall cause to
be levyed of every such offender's goods the sum or
penalty of two shillings sixpence for each daye's
neglect of labour, besides the charge of making
distress; and for default of their cart and teem six
shillings per diem, with charge of distress as
aforesaid.
And further it is enacted by the authority aforesaid,
[Sect. 3.] That where a new highway or common road
from town to town, or place to place, shall be
wanting, and where old wayes with more conveniency may
be turned or altered, upon application made to the
justices in quarter sessions, within the same county,
the said court may appoint a committee of two or three
sufficient freeholders of the next towns, who shall
have most occasion of said way, to inquire into the
necessity and conveniency thereof, and to make their
report thereon; and being judged to be of common
necessity or conveniency, the justices of said court
shall order a warrant to the sheriff or his deputy to
summon a jury out of the next towns, to meet at some
convenient day and place therein mentioned, to view
and lay out such highwayes or roads, who shall have an
oath administred unto them by a justice of peace, to
lay out such way according to the best of their skill
and judgment, with most conveniency to the publick and
least prejudice or damage to any particular person;
which having done, the sheriff or his deputy is to
make return thereof at the next court of quarter
sessions of the county where the same way is, as well
under his own as the hands of the jurors by whose oath
the same is laid out, to the end the same may be
allowed and recorded, and after known for a publick
highway: provided that, if any person be thereby
damaged in his propriety or improved grounds, the town
shall make him reasonable satisfaction by the
estimation of those that laid out the same; and if
such person so damaged find himself agrieved by any
act or thing done by the jury, either in laying of the
said way or estimate of his damages, he may apply unto
the court of quarter sessions for relief, before any
allowance or determination be made by them, who are
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hereby im-powred to hear and determine the same; but
if no sufficient cause appear for complaint, he shall
pay all charges arising thereby.
And be it further enacted,
[Sect. 4.] That the selectmen of each town
respectively be and hereby are impowred, by themselves
or others whom they shall appoint, to lay out or cause
to be laid out, particular and private wayes, for such
town only, as shall be thought necessary, so as no
damage be done to any particular person in his land or
propriety without due recompence to be made by the
town, as the selectmen and the party interested may
agree, or as shall be ordered by the justices in
quarter sessions upon inquiry into the same by a jury
to be summoned for that purpose.
And it is further enacted,
[Sect. 5.] That if any person or persons shall erect
or set up any gates, rayles or fence upon or across
any highway or country road, or continue any such to
the annoyance and incumbrance of the same (other than
such as shall be allowed by the court of quarter
sessions within the county), it shall be deemed a
common nusance, and it shall be lawful for any person
or persons to pull down and remove the same; and if
any such incumbrance be in any particidar or private
way, allowed and setled by any town, upon complaint
thereof made to the next justice of the peace he shall
appoint a committee of two or more discreet and
indifferent persons to view such incumbrance and cause
the same to be removed; and if any person be agrieved
at the removal of any such gate, bars or fence, he
shall be heard at the quarter sessions within the same
county, and upon just cause shown shall be by them
relieved.
And be it further enacted by the authority aforesaid,
[Sect. 6.] That if, through neglect or not keeping in
sufficient repair any highway, causeyway, or bridge,
any person happen to lose his life in passing any such
highway, causeyway, or bridge, or lose a limb, break a
bone, or receive any bruise or breach in any part of
his body, through any defect in or want of necessary
repair of such highway, causeyway, or bridge, the
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county or town respectively to which of right it
belongs to maintain and keep the same in repair,
having been warned or notified of such defect and need
of repairs, and amendment thereof, either in writing,
under the hand of two witnesses, or by presentment
thereof made at the sessions of the peace, shall pay
unto the parents, husband, wife, children, or next of
kin to any person so losing his or her life the sum of
one hundred pounds; and for any other harm as
aforesaid double the damage sustained thereby; to be
ordered and set upon them by the justices of the same
county, in quarter sessions, who are hereby impowred
thereto, and to render like recompence for any
carriage, cart, horse or other beast harmed or lost,
proportionable to the damage suffered.
[Sect. 7.] And if any person chosen a surveyor shall
refuse to accept and take his oath, he shall forfeit
twenty shillings; and, having accepted, do neglect his
duty, shall forfeit for every neglect five pounds; the
said forfeitures respectively to be to the use of the
town, and to be recovered by complaint before the next
justice of peace, or at the sessions of the peace in
the same county.
[Sect. 8.] No person to be charged above a due
proportion to the highwayes, either in labour or
teems. [Passed December 6; published December 9.
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St. 1692, c. 10
CHAP. 0010. AN ACT FOR INCORPORATING OF HARVARD
COLLEGE, AT CAMBRIDGE, NEW ENGLAND.
Whereas, there hath been for many years, in the town
of Cambridge, in the county of Middlesex, in New
England, a society commonly known by the name of
Harvard College, where many persons of known worth
have, by the blessing of Almighty God, been the better
fitted for public employments, both in the church and
in the civil state; and whereas, the due encouragement
of all good literature, arts and sciences will tend to
the honor of God, the advantage of the Christian
Protestant religion, and the great benefit of their
majesties' subjects inhabiting this province, both in
the present and succeeding generations: and
considering that many persons have bestowed legacies,
gifts, hereditaments and revenues on the said
college,Be it therefore enacted and ordained by His Excellency
the Governor, Council and Representatives of Their
Majesties''province of the Massachusetts Say, in JVew
England, convened in General Assembly, and by the
authority thereof, it is enacted and ordained,
[Sect. 1.]
That the said college, in Cambridge, in
the county of Middlesex, in their majesties' province
of the Massachusetts Bay in New England, shall be a
corporation consisting of ten persons ; that is to
say, a president, eight fellows and a treasurer; and
that the Rev. Mr. Increase Mather shall be the first
president; James Allen, Samuel Willard, Nehemiah
Hobart, Nathaniel Gookin, Cotton Mather, John
Leverett, William Brattle, Nehemiah Walter, masters of
art, shall be the eight fellows; and John Richards,
Esq., the treasurer; all of them inhabitants in said
province, and the first ten persons whereof the said
corporation shall consist, which said Increase Mather,
James Allen, Samuel Willard, Nehemiah Hobart,
Nathaniel Gookin, Cotton Mather, John Leverett,
William Brattle, Nehemiah Walter and John Richards,
and their successors, shall forever hereafter, in name
and fact, be one body politic and corporate in law, to
all intents and purposes; and shall have perpetual
succession, and shall be called by the name of the
President and Fellows of Harvard College; which
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persons, or the greater number of them, shall have
power and are hereby authorized at any thne or times
to elect a new president, fellows and treasurer, so
often, and from time to time, as any of the said
persons shall die or be removed: provided, no such
election be made without notice given in writing nnder
the hand of the president or senior fellow unto the
persons concerned, seven days at least before such
election be made. And the said president, fellows and
treasurer, and their successors elective, as
aforesaid, shall and may purchase and acquire to
themselves, or take and receive upon free gift or
donation any lands, tenements or hereditaments within
the province aforesaid, not exceeding the value of
four thousand pounds per annum, and any goods or sum
of money whatever to the use and behoof of the said
president and fellows of Harvard College, and also for
the encourgement of learning; and may sue and plead or
be sued and impleaded by the name aforesaid in all
courts and places of judicature; and that the said
president and fellows and their successors may have
forever one common seal to be used in all causes and
occasions of the said corporation, and the same seal
may alter, change, break and new make, from time to
time, at their pleasure. And the said president and
fellows, or the major part of them, from time to time
may meet and choose officers and menial servants for
the college, and them also to remove, and, after death
or removal, to choose such others, and to make from
time to time such statutes, orders and by-laws for the
better ordering the affairs of the college as they
shall think fit. And also, that the president and
fellows, or major part of them, with the treasurer,
shall have power to make conclusive bargains for lands
and tenements to be purchased by the said corporation
for valuable consideration.
And for the better ordering the government of the said
college or academy,
Be it enacted by the authority aforesaid,
[Sect. 2.] That the president and fellows, or any six
of them, shall and may from time to time, upon due
notice or warning given by the president to the rest,
hold a meeting for the debating and concluding of
affairs concerning the profits and revenues of any
lands, and disposing of their goods: provided, that
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all the said disposals be according to the will of the
donors; and for direction in all emergent occasions,
and the execution of all statutes, orders and by-laws:
in all which cases aforesaid the conclusion shall be
made by the president and major part of the fellows.
And all the transactions aforesaid shall tend to and
for the use and behoof of the president, fellows,
scholars and officers of the said college, and for all
accommodations of buildings, books and all other
necessary provisions and furniture as may be for the
advancement and education of youth in all manner of
good literature, arts and sciences.
And further be it enacted by the authority aforesaid,[Sect. 3.] That all the lands, tenements and
hereditaments, houses or revenues, within said
province, to the aforesaid president, fellows or
college appertaining, shall from henceforth be freed
from all public ordinary rates and taxes appertaining
to the province in general. And that the said
president, fellows and scholars, with the said
servants and other necessary officers to the said
president or college appertaining,- which servants and
officers are not to exceed fifteen; viz., three to the
president and twelve to the college belonging,-shall
be exempted from all personal civil offices, military
exercises, watchings and wardings. And the estate of
the said president and fellows, under their own
management, to be free from all rates and taxes:
provided, they reside and dwell in the college.
And whereas, it is a laudable custom in universities,
whereby learning has been encouraged and advanced, to
confer academical degrees or titles on those who by
their proficiency as to knowledge in theology, law,
physic, mathematics or philosophy, have been judged
worthy thereof,It is hereby enacted and ordained,
[Sect. 4.] That the president and fellows of the said
college shall have power, from time to time, to grant
and admit to academical degrees, as in the
universities in England, such as, in respect of
learning and good manners, they shall find worthy to
be promoted thereunto.
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And whereas, there have been at sundry times and by
divers persons gifts, grants, devises of houses,
lands, tenements, goods, chattels, legacies,
conveyances, heretofore made to the said Harvard
College, in Cambridge, in New England, or to the
president and fellows thereof successively,[Sect. 5.] The said gifts, grants, devises and
legacies are hereby forever confirmed according to the
true intent and meaning of the donor or donors,
grantor or grantors, devisor or devisors. [JPassed
June 27, 1692.
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July 23, 2013.
By the Court (GRASSO, HANLON & HINES, JJ.).
MEMORANDUM AND ORDER PURSUANT TO RULE 1:28
The plaintiff, Robert Bartholomew, appeals from a
Superior Court summary judgment in favor of the
defendant, Charter Communications, Inc. (Charter). His
main contention is that his claims against Charter are
controlled by principles of common law negligence, and
not G.L. c. 84, because the defendant is a private,
for-profit corporation, and is neither a municipality
nor a “person” entitled to notice of injury under the
statute.1 We affirm.
[Note] 1 The provisions of G.L. c. 84 pertain to the
maintenance and repair of public ways in the
Commonwealth; specifically, § 15 provides for recovery
by one injured “by reason of a defect or a want of
repair” in or upon a public way. G.L. c. 84, § 15.
Background. The material facts are not in contention.
In May, 2002, as part of Charter’s construction of a
conduit bank, a third-party company installed a
manhole on Charter’s behalf in the area of Belmont and
Rodney Streets in Worcester. On July 24, 2007,
Bartholomew sustained serious injuries when he was
thrown from his motorcycle after his front wheel hit a
sinkhole in the area of the manhole and flipped over.
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At the time of the accident, Worcester city ordinance
c. 12, § 22, was in effect.2 On January 8, 2009,
Bartholomew filed a complaint, alleging that Charter
was “negligent in the creation and maintenance of the
area of the street at issue and [was] further
negligent in failing to warn of or properly barricade
the dangerous and defective condition, i.e. the
sinkhole”; this was the first notice of injury
Bartholomew provided to Charter. At the close of
discovery, Charter filed a motion for summary
judgment, asserting that Bartholomew had failed to
provide Charter with the prerequisite notice of injury
necessary under G.L. c. 84, § 18.3
[Note] 2 Paragraph (b) of § 22 provides, among other
things, that “[o]ne who owns, possesses or controls
any structure, excavation or conduit [including
manholes] in, under, over, or upon a public way, ...
shall be deemed to have entered into the following
agreements with the City [of Worcester]: ... (iii) to
maintain the public way directly above or adjacent to
said structure, excavation or conduit, as the case may
be, in good repair and condition....”
[Note] 3 General Laws c. 84, § 18, as amended through
St.1979, c. 163, § 1, provides that “[a] person so
injured shall, within thirty days thereafter, give to
the ... person by law obliged to keep said way in
repair, notice of the name and place of residence of
the person injured, and the time, place and cause of
said injury or damage; and if the said ... person does
not pay the amount thereof, he may recover the same in
an action of tort if brought within three years after
the date of such injury or damage.”
After the motion hearing on January 19, 2012, the
judge determined that Charter was a “person” under
G.L. c. 84, and that it was “in fact [‘by law
obliged’] to maintain the public way directly above or
adjacent to the conduit bank and manhole constructed
in May of 2002” pursuant to the ordinance. From this,
he concluded that “Charter was entitled to receive
notice of said claim under G.L. c. 84, § 18[,] within
thirty days of [Bartholomew’s] injury. [Bartholomew]
[h]aving not provided such notice, and such notice
being a condition precedent to the maintenance of such
an action, the claim must be dismissed as a matter of
law.” Bartholomew filed a timely notice of appeal.
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Discussion. On appeal, Bartholomew argues that the
case is controlled by principles of common law
negligence, rather than G.L. c. 84, and that, even if
c. 84 applies, its notice provision is limited to
municipalities and quasi-corporations performing
municipal functions. For this reason, in his view, c.
84 does not apply to Charter, a private corporation.
In addition, Bartholomew contends that Charter has
failed to show how it has been prejudiced by lack of
notice, and that the Worcester ordinance is irrelevant
to this case, and not properly before the court.
“In reviewing the grant of a motion for summary
judgment, we conduct a de novo examination of the
evidence in the summary judgment record, ... and view
the evidence in the light most favorable to the
part[y] opposing summary judgment....” LeBlanc v.
Logan Hilton Joint Venture, 463 Mass. 316, 318 (2012).
Here, it is undisputed that Bartholomew was injured by
a defect on a public way in 2007 and that he did not
provide Charter with notice of his injuries until the
filing of his complaint in 2009.
In order to determine whether Bartholomew was required
to notify Charter under G.L. c. 84, the first question
is whether Charter is a “person” for the purposes of
c. 84. “The word ‘person’ in the phrase of the
statute, ‘or person by law obliged to repair the
same,’ includes a corporation.” Hurlburt v. Great
Barrington, 300 Mass. 524, 526 (1938), quoting from
G.L. c. 84, § 15. Charter is a Delaware corporation
and therefore properly is considered a “person” under
c. 84.
On the second issue, whether Charter was “by law
obliged” to maintain the way, the materials before the
motion judge indicate that both parties were in
agreement, at least for purposes of summary judgment,
that “Charter was an entity required by law to
maintain the area of roadway where the pothole was
located.” This shared viewpoint infuses the arguments
on appeal as well. In the circumstances, we shall
assume the merit of the proposition, see Baird v.
Massachusetts Bay Transp. Authy., 32 Mass.App.Ct. 495,
496–497 (1992); Employers’ Liab. Assur. Corp., Ltd. v.
Hoechst Celanese Corp., 43 Mass.App.Ct. 465, 472 n. 8
(1997), and we conclude that being “required by law to
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maintain” satisfies the statutory concept of being “by
law obliged to repair.” See Baird, supra at 497–498.4,5
[Note] 4 We note that the language of the Worcester
ordinance makes clear that, at the time of
Bartholomew’s accident, there was an agreement in
place with the city of Worcester that Charter was to
keep the subject area in good repair. The plaintiff’s
argument that the ordinance is not properly before the
court fails because, as Charter points out, the
ordinance was included, without objection, in the
“Consolidated Statement of Material Facts to Which
There is No Genuine Issue to be Tried” submitted for
the purpose of summary judgment. In any event, the
ordinance is not a necessary ingredient to our
decision in light of the parties’ mutual understanding
that Charter is “required by law” to maintain the
subject area.
[Note] 5 If Charter was “by law obliged to repair” the
roadway, we are compelled to reject Bartholomew’s
argument that his claim of negligence sounds in tort,
independently of G.L. c. 84. See Ram v.. Charlton, 409
Mass. 481, 489 (1991) (remedy under G.L. c. 84, § 15,
is exclusive).
For these reasons, Bartholomew was required to meet
the thirty-day notification condition precedent
contained in the statute before “he may recover ... in
an action of tort.” G.L. c. 84, § 18. See Paddock v.
Brookline, 347 Mass. 230, 231–232 (1964) (statutory
notice is condition precedent to action and “an
essential ingredient indispensable to the existence of
the cause of action”); Ram v. Charlton, 409 Mass. 481,
489 (1991) (notice is condition precedent and statute
supplies exclusive remedy).6 The motion judge properly
ruled that “Charter was entitled to receive notice of
[the] claim under G.L. c. 84, § 18[,] within thirty
days of [Bartholomew’s] injury.” Viewing the evidence
in the light most favorable to Bartholomew, all
material facts are established and it is clear that
Charter is entitled to a judgment as a matter of law.
See Nutt v. Florio, 75 Mass.App.Ct. 482, 485 (2009).
[Note] 6 Because notice is a condition precedent to
the existence of the cause of action, the question
whether Charter was prejudiced by the lack of notice
is irrelevant.
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Judgment affirmed.
All Citations
84 Mass.App.Ct. 1104, 990 N.E.2d 563 (Table)
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Sarrouf v. City of Boston and NG U.S. 1, Inc.
Mass. Super. Ct., Civil Action No. 14-02669-E (June
30, 2015)
COMMONWEALTH OF MASSACHUSETTS
SUFFOLK, SS

SUPERIOR COURT
CIVIL ACTION No. 14-02669-E

DANEIL SARROUF AND THOMAS K. SARROUF,
PLATINIFFS [SIC]
vs.
CITY OF BOSTON AND NG U.S. 1, INC.,
DEFENDANTS
MEMORANDUM OF DECISION AND ORDER
Defendant NG U.S. 1, Inc. (hereinafter referred
to as “NG”) moves pursuant to Mass.R.Civ.P. 12(b)(6)
to dismiss Daneil and Thomas K. Saarouf (hereinafter
referred to collectively as “Plaintiff”) because they
have failed to state claims upon which relief can be
granted due to inadequacy of notice under what they
claim to be the governing statute, G. L. c. 84, §§ 15,
18, 19 (hereinafter referred to as “Road Defect
Statute”).
FACTS
On the afternoon of August 26, 2012, plaintiff,
Daneil Saarouf, stepped onto well-travelled Hanover
Street in Boston’s congested North End and there
tripped on a portion of pavement left in disrepair.
Plaintiff suffered severe knee injury as a result of
this accident and seeks recovery for injuries
sustained. Plaintiff gave notice to the City of
Boston (“the City”) within the 30-day period required
by the Road Defect Statute, and made a diligent but
fruitless search of city records in an attempt to
identify others potentially liable for the accident.
On December 5, 2012, the City of Boston responded to
plaintiff’s notice, denying liability and identifying
defendant National Grid (“NG”) as the party
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responsible for the accident. Plaintiff gave notice
to NG the next day, December 6, 2012.
DISCUSSION
The Supreme Judicial Court has adopted the
standard of review for motions to dismiss set forth by
the United States Supreme Court in Bell Atl. Corp. v.
Twombly, 550 U.S. 544 (2007), which states: “While a
complaint attacked by a . . . motion to dismiss does
not need detailed factual allegations . . . a
plaintiff’s obligation to provide the ‘grounds’ of his
entitle[ment] to relief requires more than labels and
conclusions . . . . Factual allegations must be enough
to raise a right to relief above the speculative level
. . . [based] on the assumption that all the
allegations in the complaint are true (even if
doubtful in fact) . . . .” Iannacchino, 451 Mass. at
636, quoting Bell Atl. Corp., 550 U.S. at 555-556
(internal quotations omitted). Under this heightened
standard, what is required at the pleading stage are
factual allegations that possess enough heft to show
that the pleader is entitled to relief. Id.
At issue is whether the Road Defect Statute
applies as a bar against bar [sic] plaintiff’s claims
of negligence, because the undisputed facts are notice
to the City was given within the statutory period but
not to NG.
Its origins in the idea that that [sic] “the king
can do no wrong,” the doctrine of sovereign immunity
dictates that the Commonwealth “cannot be impleaded
into its own courts except with its consent.” Randall
v. Haddad, 438 Mass. 347, 354 (2014). Such consent
may be provided “by statute”; it also may be
“implicit.” Todino v. Wellfleet, 448 Mass. 234, 238,
860 N.E.2d 1 (2007). The Road Defect Statute is such
a consenting statute. The Statute acts as the
exclusive remedy to a person sustaining injury “by
reason of a defect or a want of repair” from the
“county, city, town or person by law obliged to repair
the [defect].” Thus, to garner the protection of
exclusivity of remedy an entity must be obligated to
repair the defect that created the cause of action.
City Boston Ordinance 11-6.20 states that
any
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“corporation, [et. al.] who occupies the
public or private ways of the City of Boston
. . . shall be responsible and liable for
the maintenance and restoration of all
pavement within thirty (30”) inches of any
and all appurtenant structures where they
intersect the surface of the public way,
roadway or sidewalk, and shall maintain said
areas and repair any defect which lies
wholly or in part in the said area.”
Read together with the Road Defect Statute, the
ordinance serves to limit the protection of exclusive
remedy via the Road Defect Statute to creators of
those defects that exist within 30 inches of the
intersection of structure and street. As the defect
which resulted in plaintiff’s injury was not within
the 3 inches of any appurtenant structure erected by
NG, NG was not the “person by law obliged to repair
the [defect],” and cannot claim the protections of the
Road Defect Statute in defense of a negligence claim.
Alternatively, the Motion to Dismiss must fail on
Due Process grounds. In Young v. Tudor, the Supreme
Judicial Court held that notice requirement of due
process “does not demand the impossible” and that “it
is impossible to mail [notice] to a person whose
identity cannot with reasonable diligence be
ascertained.” Young v. Tudor, 323 Mass. 508 (1948).
In the Matter of Wanda W. Jones, asked whether a
conservator be required to hire a genealogist in order
to ascertain the existence of potential heirs to the
estate of his ward, about which heirs the conservator
had no knowledge of or information regarding their
existence. 379 Mass. 826 (1980). Echoing the Supreme
Court, the Jones court found it “not unreasonable for
the State to dispense with more certain notice to
those beneficiaries whose interests are either
conjectural or future or, although they could be
discover [sic] upon investigation, do not in the
course of business come to knowledge of the common
trustee” and “such impracticable and extended searches
are not required in the name of due process.” Mullane
v. Central Hanover Bank & Trust Company, 339 U.S. 317318 (1950).
The court finds the facts of the current action
to be operatively similar to those found in Jones.
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Like the unidentified heirs of Jones, the rut into
which plaintiff stepped and suffered injury was
totally unmarked and its origin unascertainable.
Additionally, plaintiffs engaged in a diligent, but
unsuccessful search of city records in an attempt to
ascertain the identities of other potentially liable
parties.
ORDER
For the foregoing reasons, it is ORDERED
defendant’s Motion to Dismiss pursuant [sic]
Mass.R.Civ.P. 12(b)(6) is DENIED.
Christopher J. Muse
Justice of the Superior Court
Dated: June 30, 2015
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VEOLIA ENERGY NORTH AMERICA
MEMORANDUM OF DECISION AND ORDER ON
VEOLIA ENERGY NORTH AMERICA'S MOTION FOR
SUMMARY JUDGMENT
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Richard Meyer ("Meyer") brought this action against Veolia Energy North
America ("Veolia "),to recover damages for injuries that he allegedly sustained on July
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I, 2013, when his bicycle hit an allegedly raised utility cover in a roadway in Boston
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and he crashed.' Meyer timely notified the City of Boston ("the City") of his
personal injury claim, but the City subsequently informed Meyer on August I, 2013
that Veolia was responsible for the utility cover. Meyer notified Veolia of his claim
on August 6, 2013. On February 17, 2015, Meyer brought the present action in
Suffolk Superior Court.
Veolia has now moved for summary judgment on the ground that Meyer failed
to adhere to the strict notice requirements of G.L. c. 84, § 18, and that such failure
bars any recovery against it. For the reasons discussed below, Veolia's motion for

A utility cover is apparently similar to a manhole cover in design and shape,
but it is significantly smaller.
1
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summary judgment is allowed.
BACKGROUND

The undisputed facts, and the disputed facts viewed in light most favorable to
the plaintiffs as the non-moving party, are as follows. See Attorn,y Gen. v. Bail,y, 386
Mass. 367,371 (1982).
On July I, 2013, Meyer was riding his bicycle on Sudbury Street in Boston,
Massachusetts.

2

He rode over a utility cover that was apparently protruding at an

angle above the road surface, and the front wheel of his bicycle caught on the cover.
The collision threw him from his bicycle onto the ground, causing him injuries.
On July 18, 2013, Meyer timely notified the City of his claim. Donna
Wallace, on the City's behalf, responded on July 24, 2013, requesting more
information. On July 25, 2013, counsel for Meyer responded with a second notice
and a photograph of the utility cover. Around this time, Wallace and Meyer
discussed who might have worked on the road and who might therefore have been
responsible for maintaining the utility cover. Wallace advised Meyer that Veolia was
responsible for the utility cover. In a letter dated July 31, 2013, the City infonned
Meyer in writing that Veolia was responsible for maintaining the cover. Counsel for
Meyer received that letter on August!,

20IJ.

Five days later, on August 6, 2013,

2

Although Meyer's opposition describes the location of the accident as in
Westfield, Massachusetts, the court assumes he meant Boston, Massachusetts, as he
contacted the City of Boston regarding the utility cover.
2
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Meyer sent Veolia written notice of his claim.
Meyer filed the present action in Suffolk Superior Court on February I 7,
2015. On March 3, 2015, Meyer filed an amended complaint.

On January 4, 2016,

Veolia filed a motion of summary judgment.

DISCUSSION
Summary judgment shall be granted where there are no genuine issues of
material fact and the moving party is entitled to judgment as a matter of law. Mass.
R. Civ. P. 56(c); Miller v. Mooney, 431 Mass. 57, 60 (2000). The moving party bears
the burden of demonstrating that there is no triable issue from the pleadings,
depositions, answers to interrogatories, and any affidavits. Flesnerv. Technical

Commc'nsCorp., 410 Mass 805, 808-809 (I 991 ). Where the moving party does not
have the burden of proof at trial, it may either submit affirmative evidence negating
an essential element of the non-moving party's case or submit proof that the nonmoving party has no reasonable expectation of proving an essential element of his
claim at trial. Id. at 809. The court reviews all of the evidence and draws any
inferences in the light most favorable to the non-moving party. Drakopoulosv. United

States Bank Nat'/ Ass'n, 465 Mass. 775, 777 (2013).
"Once the moving party establishes the absence of a triable issue, the party
opposing the motion must respond and allege specific facts establishing the existence
of a material fact in order to defeat the motion." SCA Sen,s., Inc. v. TransportationIns.

3
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Co., 419 Mass. 528,431 (1995). "[B]are assertions and conclusions ... are not
enough to withstand a well-pleaded motion for summary judgment." PolaroidCorp. v.
Rollins Envtl. Svs. (NJ), Inc., 416 Mass. 684, 696 ( 1993 ). A mere belief that the

moving party is "more likely to prevail at trial" is insufficient for summary judgment.
Flesner, 410 Mass at 809.

Here, Veolia has moved for summary judgment on the ground that Meyer
failed to adhere to the strict notice requirements ofG.L. c. 84, § 18, by sending his
notice to Veolia beyond the statutorily mandated thirty day period. Veolia contends
that such failure bars Meyer's recovery from Veolia. Meyer counters that as a private
foreign corporation, Veolia is not entitled to protection under G.L. c. 84, § 18, and
that he complied with the "Jetter and law" of the statute so that any strict
construction of the statute to bar his recovery is unreasonable under the
circumstances and violates his due process rights. Meyer's arguments are unavailing.

I.
"If a person sustains bodily injury or damage in his property by reason of a

defect or a want of repair ... he may, if such county, city, town or person had or, by
the exercise of proper care and diligence, might have had reasonable notice of the
defect or want of repair ... recover damages therefor from such county, city, town or
person .... " G.L. c. 84, § 15. "A person so injured shall, within thirty days
thereafter, give to the county, city, town or person by law obliged to keep said way in

4
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repair, notice .... " G.L. c. 84, § 18. A defect is "anything in the state or condition
of the way that renders it unsafe or inconvenient for ordinary travel." Gallant v. City

of Worcester,383 Mass. 707,711 (1981).
General Laws c. 84, § 15 is the exclusive remedy for personal injuries caused by
a defect in a public way. See Ram v. Town of Charlton,409 Mass. 481, 485-486
(1991 ); see also Farrellv. Boston Water & Sewer Comm'11, 24 Mass. App. Ct. 583, 587
( 1987). The legislature established "[a]n elaborate and comprehensive statutory
system" to "fully and completely deal[] with the subject matter." Whalen v. Worcester

Elec. LightCo., 307 Mass. 169, 175 (1940).
Here, Meyer agrees that G.L. c. 84 is the exclusive remedy for the personal
injuries he sustained on Sudbury Street. He contends, however, that the notice
requirement is not applicable to a private foreign corporation such as Veolia. Meyer
also contends that Veolia's maintenance and repair of its utility cover is not
mandated or an obligation within Boston Municipal Code 11-6.20 ("the Municipal
Code"). These arguments are without merit.
A "person" under G.L. c. 84, § 15 "includes a quasi corporation undertaking
municipal functions." Wolf v. Boston Water & Sewer Comm'n, 408 Mass. 490,492
( 1990); see alsoHurlburt v. Town of Great Barrington,300 Mass. 524, 526 (1938)
("The word 'person' in the phrase of the statute, 'or person by law obliged to repair
the same,' includes a corporation."). "Both private parties and governmental entities

5
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are entitled to notice within thirty days when the defect in a way under their control
is alleged under G.L. c. 84, § 15." Ram, 409 Mass. at 490; see also Fileppv. Boston

Gas Co., 85 Mass. App. Ct. 901 (2014) ("[T]he statutory entitlement to notice as a
precondition to any action seeking recovery of damages extends to both private and
governmental entities."). Private parties, then, are entitled to "timely written notice
of the injury [as it] is a clear condition precedent to the existence of a cause of action,
and no other form of notice may be substituted."

Ram, 409 Mass. at 490. Meyer

contends that the statutory notice requirement could not "mean that a private party
can claim entitlement to notice for damage it does to a public way ....

," but the

statute mandates notice to both private and government entities of any defect that
the party is obliged to repair. Meyer may not escape the statutory notice
requirement simply by framing the complaint in terms of negligence principles. See
id. at 489. Therefore, the statutory notice requirement is applicable to Veolia in this

case.
Meyer next contends that the maintenance and repair of the utility cover by
Veolia is not mandated by or an obligation under the Municipal Code 11-6.20.
Specifically, Meyer argues that the Municipal Code only requires maintenance and
repair of "appurtenant structures" intersecting the public way surface and that the
utility cover is not a structure "appurtenant" to anything. The court disagrees.
Section 11-6.20 of the Municipal Code provides, in relevant part, that:

6
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Any person, corporation ... governmental body, board,
commission, authority, [or] agency ... who occupies the public
or private ways of the City of Boston with proper permit from the
Public Works Department or otherwise, as a condition of such
occupation, shall be responsible and liable for the maintenance
and restoration of all pavement within thirty (30") inches of any
and all of the appurtenant structures where they intersect the
surface of the public way, roadway, or sidewalk, and shall
maintain said areas and repair any defect in its entirety which lies
wholly or in part in the said area.
The utility cover is a structure covering access to Veolia's equipment beneath
the street and it is appurtenant to the street. Even by Meyer's proffered definitions,
the utility cover is incident to or an accessory to the street and the equipment which
it covers. Thus, Veolia is obligated by the Municipal Code to maintain and repair
the utility cover, and must be statutorily notified of any defect in the utility cover.
II.
The written notice requirement is a "condition precedent" for a cause of action
under G.L. c. 84, § 15, and "no other form of notice may be substituted."

Ram, 409

Mass. at 489. "Under the statutory scheme, the burden is placed on the party
injured by reason of a defect in the way to ascertain promptly whether the defect may
have been caused by a party (other than the municipality) who is 'by law obliged to
keep said way in repair."'

Filepp,85 Mass. App. Ct. at 902. Meyer contends that he

complied with the letter and law of the statute by notifying the City, and that any
strict application of the statute as to Veolia is unreasonable and violates his due
process rights.
7
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The statutory notice requirement does not deprive Meyer of property without
due process of law. See Ram, 409 Mass. at 490. The thirty-day notice requirement is
"rationally related to a permissible legislative objective." Id. at 491. Even though
there may be "practical reasons why the [thirty day period] should be made longer
the appropriate body to consider and weigh them is the Legislature." Filepp, 85 Mass.
App. Ct. at 902; see also Coren-Hallv. MassachusettsBay Transp. Auth., 91 Mass. App.
Ct. 77, 80 (2017), quoting Bel/anti v. BostonPub. Health Comm'n, 70 Mass. App. Ct.
401, 409 (2007) ("In the context of presentment, however, it has been held that '[i]t
is irrelevant that the defendant may not have suffered any prejudice by reason of the
lack of actual notice' ... we are not in the position to change that rule."). Thus,
Meyer is not deprived of any due process rights by the requirement of providing
statutory notice within thirty days of the incident. As for Meyer's remaining
arguments to equitably extend the thirty days period underIn Re Jones,379 Mass.
826 (1980) and G.L. c. 84, § 19, those arguments are without merit.
ORDER

For the foregoing reasons, Veolia Energy North America's Motion for
Summary Judgment is ALLOWED.

<:;fif1f:~~
Justice of the Superior Court

Dated: May 31, 2017
8
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This action came before the Court, Hon. Peter M Lauria!, presiding, and upon consideration
thereof,
It is ORDERED and ADJUDGED:
That for the reasons set forth in the court's Memorandum of Decision and Order on Veolia Energy North
America's Motion for Summary Judgment, dated May 31, 2017, the Defendant's motion is ALLOWED,
and the Plaintiff's action is dismissed.
SO ORDERED

DATEJUDGMENT
ENTERED

CL~K

OF COURTS/ ASST. CLERK~

06101/2017
Date/Time Printed: 06-01-2017 11 :36:40

148

SCV131: 0512016

000199

\ t. \J.1

NOTIFY
SUFFOLK, SS.

COMMONWEAL TH OF MASSACHUSETTS
SUPERIOR COURT
... C.A. NO. 2015-00434C

•••••••••••••••••••••••••••••••••••••••~•••

RICHARD MEYER,
Plaintiff

•
1011
A'
•

•II

Notice

21 i\ II= ILt

A. B.

•

THE LAW OFFS •
OF J. S. G •
A. M. F •
J. M. C.
C. 7 C.,E.
& C.

•
•

V.

•
•

VEOLIA ENERGY NORTH AMERICA,

sent

6/30/2017

C. R.H .

•

J *******************************************

S. H.
D. ,INC.
R. P. L.

~

B. ,K. ,T. & C.

Defendant

MOTION TO RECONSIDER ORDER ON
DEFENDANT VEOLIA'S MOTION FOR SUMMARY SUDGMENT
Now comes the plaintiff, and moves This Honorable Court reconsider its ruling on

(sc)

summary judgment. As reason, the Court based its decision on an incorrect reading of the facts.
pecifically, the Court found that plaintiff, through his counsel, was informed before the
expiration of thirty (30) days "that Veolia was responsible for the utility cover" whose improper
maintenance caused the plaintiff's fall and injury. [Memorandum and Order, p. 2]
This is contrary to the record, which establishes clearly that the first knowledge plaintiff's
counsel had of Veolia was in the July 31, 2013 letter from Donna Wallace of the City of Boston
Law Department, not received by plaintiffs counsel until August I, 2013. August I is beyond
the thirty (30) day notice period set forth in M.G.L., c. 84 §18.
In Exhibit O of the summary judgment record, the affidavit of plaintiffs

counsel,

Andrew Fischer. Attorney Fischer attests that he spoke with Ms. Wallace on July 31, 2013. and,
in fact, sought the identity of the entity that maintained the utility cover at issue. [ see Affidavit,

,r,r5 and 6]

However, as Attorney Fischer has attested, while city personnel are often

"cooperative in providing such information", "Ms. Wallace's cooperation did not extend" that
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