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STATEMENT OF THE CASE
On May 1, 2019, Plaintiff-Petitioner Ann DeLuca ("DeLuca") filed a
Complaint alleging negligence against Ballard Designs, Inc. ("Ballard").
R.A./I:7:10-11.1
On September 30, 2019, the Superior Court (Fahey, J.) allowed DeLuca's
first Motion to Amend Complaint, and DeLuca filed her First Amended Complaint,
alleging negligence against Ballard and Fleetwood Industries, Inc. ("Fleetwood").
R.A./I:7:34-40. On October 28, 2019, Fleetwood filed its Answer. R.A./I:7:41-46.
On October 31, 2019, Ballard filed its Answer. R.A./I:8:47-53.
On January 6, 2020, Fleetwood filed a Suggestion of Bankruptcy.
R.A./I:8:66-68.
On February 25, 2020, the United States Bankruptcy Court for the District of
Delaware modified the automatic stay in Fleetwood's bankruptcy "solely to the
extent necessary to permit [DeLuca] to establish the liability, if any, of
[Fleetwood], and to seek recovery on account of her claims solely from any
applicable insurance policies[.]" R.A./I:118-125.
On March 2, 2020, the Superior Court (K. McCarthy-Neyman, J.) allowed
the joint Motion to Extend Tracking Order, extending discovery through November

1

Citations to the Record Appendix are formatted "R.A./[Volume]:[Page(s)]."
Chronology reflects dates on pleadings and certificates of service.
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2020. R.A./I:8:74-75.
On April 15, 2020, Travelers, a liability and umbrella carrier of Fleetwood,
denied coverage for pending claims for breach of warranty and violation of G.L. c.
93A but re-affirmed that it would continue to defend the claims under a reservation
of rights. R.A./I:127-130.
On April 23, 2020, DeLuca filed her second Motion to Amend Complaint
and associated pleadings, including the oppositions of Fleetwood and Nelson
Worldwide, Inc. ("Nelson") and replies. R.A./I:8-9:76-172. On May 8, 2020, the
Superior Court (Lang, James F., J.) allowed the second Motion to Amend
Complaint as to a negligence claim against Nelson and denied the second Motion
to Amend Complaint as to additional breach of warranty and G.L. c. 93A claims
against Fleetwood and Nelson. R.A./I:9:173. The Superior Court "sees the[
denied] claims as futile with no plausible course of action having been set forth in
the proposed amended complaint." R.A./I:9:173.
ARGUMENT
I.

The standard of review is abuse of discretion and the legal standard
requires that leave to amend be freely given when justice so requires.
"The grant or denial of an opportunity to amend is within the discretion of

the [trial court], but outright refusal to grant the leave without any justifying reason
appearing for the denial is not an exercise of discretion; it is merely abuse of that
discretion and inconsistent with the spirit of the [rules]." Foman v. Davis, 371 U.S.
5
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178, 182 (1962) (applying analogous Fed. R. Civ. P. 15(a)).
"[L]eave shall be freely given when justice so requires." Mass. R. Civ. P.
15(a). "Although leave to amend is within the discretion of the judge, leave should
be granted unless there appears some good reason for denying the motion." Goulet
v. Whitin Mach. Works, Inc., 399 Mass. 547, 549 (1987). "[T]he record must show
some reason for the denial of a motion to amend a pleading." Jessie v. Boynton,
372 Mass. 293, 295 (1977). "[A] statement of reasons, or perhaps findings of fact,
may be required to demonstrate adequate justification for a judge[] denying a
motion to amend a pleading." Castellucci v. U.S. Fid. & Guar. Co., 372 Mass. 288,
291 n.2 (1977).
II.

The Superior Court abused its discretion in denying the second Motion
to Amend Complaint in part because warranty and G.L. c. 93A claims
cannot be futile where negligence claims are not futile.
As in Jessie, in which the trial court merely recited "that the complaint, as

proposed to be amended, fails to state a valid claim," the Superior Court here
merely recited that "[t]he court sees their claims [for breach of warranty and G.L.
c. 93A] as futile with no plausible course of action having been set forth in the
proposed amended complaint." Compare Jessie, 372 Mass. at 295 with
R.A./I:9:173. This mere recital is insufficient and irreconcilable with the Superior
Court allowing the negligence counts to stand.
The breach of warranty claim cannot be futile while the negligence claim is
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not futile: "a finding that a defendant in a products liability case is negligent is
tantamount to a finding that the defendant breached its warranty of
merchantability." Goulet, 399 Mass. at 550-551 (amendment to add breach of
warranty of merchantability "little more than a mere formality"). See Hayes v.
Ariens Co., 391 Mass. 407, 410-412 (1984) ("defendant cannot be found to have
been negligent without having breached the warranty of merchantability"),
abrogated in unrelated part in Vassallo v. Baxter, 428 Mass. 1, 413-414 (1998);
Back v. Wickes Corp., 375 Mass. 633, 642 (1978) ("[i]n deciding [defective design
claim,] jury must weigh competing factors much as they would in determining the
fault of the defendant in a negligence case [and] the nature of the decision is
essentially the same"); Fahey v. Rockwell Graphics Sys., Inc., 20 Mass. App. Ct.
642, 651 (1985) (same); Geiger, Design and Warning Defect Claims Under
Massachusetts Product Liability Law: Completing the Merger of Negligence and
Warranty, 43 Boston B.J. 12, 13 (1999) (same). See also Simmons v. Monarch
Mach. Tool Co., Inc., 413 Mass. 205, 211 (1992) (negligence in defective design),
abrogated in unrelated part in Vassallo, 428 Mass. at 413-414; Colter v. BarberGreene Co., 403 Mass. 50, 57 (1988) (defective design claim factors). "Thus, the
judge should have allowed the plaintiff[] to amend [her] complaint to add a claim
for breach of warranty of merchantability." Goulet, 399 Mass. at 552.
As to the G.L. c. 93A claim, "[g]enerally, a breach of warranty constitutes a

7
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violation of G.L. c. 93A, § 2." Maillet v. ATF-Davidson Co., Inc., 407 Mass. 185,
193 (1990). See Burnham v. Mark IV Homes, Inc., 387 Mass. 575, 581 (1982)
(same).
Massachusetts has long endorsed amendment where new counts are based
on conduct alleged in existing counts. See, e.g., Sullivan v. Iantosca, 409 Mass.
796, 800-801 (1991) (breach of implied covenant of good faith and fair dealing to
G.L. c. 93A); Holt v. County Broadcasting Corp., 343 Mass. 363, 364 (1961)
(breach after full performance to unwarranted termination after partial
performance); Duquenoy v. Dorgan, 341 Mass. 28, 30 (1960) (trespass to
conversion); Gallagher v. Wheeler, 292 Mass. 547, 550-551 (1935) (common law
gross negligence to statutory rules of road); Cormier v. Brock, 212 Mass. 292, 294
(1912) (contract to quantum meruit); Morton v. Shaw, 190 Mass. 554, 555-556
(1906) (written contract to oral contract with written memorandum); H.C. Miner
Lithographic Co. v. Wagner, 177 Mass. 404, 406 (1901) (contract upon account
annexed to judgment obtained upon same account); Ritter v. Bergmann, 72 Mass.
App. Ct. 296, 303 (2008) (trespass to G.L. c. 242, § 7).
III.

The Superior Court abused its discretion in denying the second Motion
to Amend Complaint in part because the automatic stay and Travelers
coverage opinion do not render the new claims futile.
A.

Futility of amendment does not concern the ability of a plaintiff to
collect on a judgment.

Futility of amendment does not concern the ability of a plaintiff to collect on
8
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a judgment; instead, futility of amendment concerns the ability of a plaintiff to
survive a motion to dismiss, to prove each element of a claim, or to withstand an
affirmative defense. See, e.g., Marchese v. Boston Redev. Auth., 483 Mass. 149,
151 & n.4 (2019) (standing); Roe No. 1 v. Children's Hosp. Med. Ctr., 469 Mass.
710, 720 (2014) (duty); Estate of Gavin v. Tewksbury State Hosp., 468 Mass. 123,
136 (2014) (validity of presentment); Nguyen v. Mass. Inst. of Tech., 479 Mass.
436, 461 (2018) (duty); Anzalone v. Admin. Office of Trial Court, 457 Mass. 647,
660 & n.20 (2010) (malice and reliance); Johnston v. Box, 453 Mass. 569, 583
(2009) (element of derivative complaint demand futility); N. Am. Expositions Co.
Ltd. Partnership v. Corcoran, 452 Mass. 852, 871 (2009) (business relationship);
Brown v. Sav. Bank Life Ins. Co., 93 Mass. App. Ct. 572, 589 (2018) (claims
surviving plaintiff personal representative's decedent); Adams v. Congress Auto
Ins. Agency, Inc., 90 Mass. App. Ct. 761, 770 (2016) (duty); Lyons v. Duncan, 81
Mass. App. Ct. 766, 768-772 (2012) (negligent misrepresentation); Blauvelt v.
AFSCME Council 93, Local 1703, 74 Mass. App. Ct. 794, 797-798 (2009)
(charitable immunity); Shawmut-Canton LLC v. Great Spring Waters of Am., Inc.,
62 Mass. App. Ct. 330, 340 (2004) (futility of compliance with notice
requirement); Fitch v. Bd. of App. of Concord, 55 Mass. App. Ct. 748, 753 (2002)
(actual controversy); Danusis v. Longo, 48 Mass. App. Ct. 254, 263 (1999) (G.L. c.
93A); DeLuca v. Cleary, 47 Mass. App. Ct. 50, 54 (1999) (duty); Asian Am. Civic
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Ass'n v. Chinese Consol. Benev. Ass'n of New England, Inc., 43 Mass. App. Ct.
145, 152-153 (1997) (contract rights); Stone v. W.E. Aubuchon Co., Inc., 29 Mass.
App. Ct. 523, 528-529 (1990) (timeliness of attempt to exercise contract option);
Strong v. Merchants Mut. Ins. Co., 5 Mass. App. Ct. 870, 871 (1977) (reliance on
misrepresentation).
B.

The automatic stay as to Fleetwood's assets does not render the
amended complaint futile because any judgment on the amended
complaint will be enforceable only against applicable insurance
coverage.
1.

The automatic stay will continue to protect Fleetwood, and any
judgment will be dischargeable in bankruptcy to the extent that
it exceeds applicable insurance coverage.

"The controversy respecting whether Debtor has liability coverage for
judgments... need not bar the modification of the automatic stay, as [the
Bankruptcy] Court has discretion to limit the enforcement against the Debtor or
against property of Debtor's estate of any judgment obtained by Plaintiff in [a] state
court action." In re UNR Indus., Inc., 54 B.R. 266, 269 (Bankr. N.D. Ill. 1985).
This case is no different; the Bankruptcy Court has discretion to limit the
enforcement, against Fleetwood or against property of Fleetwood's estate, of any
judgment obtained by DeLuca in this state court action. Notwithstanding that
DeLuca "may not maintain an action to recover [on the judgment] from the
Debtor," DeLuca "may bring suit against the Debtor on the discharged debt, not to
recover the debt as a personal liability of the Debtor, but in order to recover the
10
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debt from a third party" (emphasis added). In re Catania, 94 B.R. 250, 252 (Bankr.
D. Mass. 1989) (agreeing with reasoning). "Moreover, were the Court to prohibit
the tort action from proceeding, it would unjustly enrich the insurer and deprive the
movant of proceeds to which she was entitled under [the] insurance policy." Id.
(adopting reasoning).
2.

Both the Bankruptcy Court and Massachusetts common-law
rules of evidence contemplate an initial action against
Fleetwood to establish liability and a separate action against
Travelers to collect on the judgment against Fleetwood.

The Bankruptcy Court parses the issue of liability—a question to be resolved
through DeLuca obtaining a judgment against the Defendant-Debtor—and the
issue of recovery—a question to be resolved through DeLuca receiving a postjudgment voluntary payment from Travelers or through DeLuca litigating the
coverage issue against Travelers in a declaratory judgment action or other separate
litigation; the phrase "and to seek recovery on account of her claims solely from
any applicable insurance policies maintained by the Debtors" is set off from the
preceding text by a comma but is a single, unitary phrase in itself:
2. The automatic stay is hereby modified solely to the extent
necessary to permit Ann DeLuca ("Ms. DeLuca") to establish the
liability, if any, of the Debtors, and to seek recovery on account of her
claims solely from any applicable insurance policies maintained by
the Debtors, including, but not limited to, The Charter Oak Fire
Insurance Company as primary carrier and Travelers Insurance
Company, Policy Number 8H8354281714 (umbrella policy).
R.A./I:118-119. While this language might have been slightly more explicit, and
11
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might have "barred and enjoined" DeLuca from "collecting" against Fleetwood, the
variation is a distinction without a difference and the meaning of the Bankruptcy
Court is clear. See, e.g., In re Winterland, 101 B.R. 547, 551 (Bankr. C.D. Ill.
1988) (allowing plaintiff to proceed against defendant-debtor but explicitly
ordering "that the [plaintiff] is barred and enjoined from collecting from the
Debtor, the Debtor's property, or property of the bankruptcy estate any judgment
awarded in the District Court action" [emphasis added]).
Neither the Superior Court nor any other Court could issue a judgment
limited to the amount of "applicable insurance policies" without first establishing
that amount. R.A./I:118. The Bankruptcy Court recognized that, in order to so
establish the amount of "applicable insurance policies," Ms. DeLuca would
necessarily need to proceed against Travelers in a separate action:
4. Nothing in the Stipulation or this Order shall impair, amend,
modify or alter in any way any right of Ms. DeLuca to file or continue
to pursue a direct action against any insurance carrier of the Debtors
for determination of coverage for her claim nor shall it impair, amend,
modify or alter in any other way the right of any insurance carrier to
litigate and defend any action filed by Ms. DeLuca for determination
of coverage.
R.A./I:119. Massachusetts rules of evidence require nothing less: naming
Travelers as a party to the tort action would disclose the existence of coverage to
the jury. Goldstein v. Gontarz, 364 Mass. 800, 808 (1974) ("a plaintiff ordinarily
may not show that the defendant is insured against liability" as "[e]xposing juries

12
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to such information is condemned because it is not itself probative of any relevant
proposition and is taken to lead to undeserved verdicts for plaintiffs and
exaggerated awards which jurors will readily load on faceless insurance companies
supposedly paid for taking the risk"); Mass. G. Evid. § 411 (2020) (same).
3.

Relief from the automatic stay in order for a plaintiff-claimant
to determine the liability of the defendant-debtor authorizes an
action against the defendant-debtor, regardless of the fact that
the plaintiff-claimant must ultimately collect only against the
insurance carrier.

"[D]ebtors-defendants suffer little prejudice when they are sued by plaintiffs
who seek nothing more than declarations of liability that can serve as a predicate
for a recovery against insurers." In re Fernstrom Storage & Van Co., 938 F.2d 731,
736 (7th Cir. 1991) [hereinafter Fernstrom]. This is true even in the Seventh
Circuit, where "Illinois prohibits direct actions against insurers." Id. at 735 n.1.
The Bankruptcy Court could not have contemplated that the tort action against
Fleetwood would have transformed, upon the lifting of the automatic stay, into an
immediate coverage dispute; were that so, no lifting of the automatic stay would
have been necessary: the automatic stay applies only to an "action or proceeding
against the debtor" (emphasis added). 11 U.S.C. § 362 (2020). See Fernstrom,
938 F.2d at 736 ("the general rule [is] that the stay does not bar actions against a
debtor's insurers"); Credit Alliance Corp. v. Williams, 851 F.2d 119, 120 (4th Cir.
1988) ("the automatic stay provision... stays proceedings against the debtor only,
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and... no such relief is available to the non-bankrupt guarantor").
C.

The decision of Travelers does not render the amended complaint
futile because the decision of Travelers is not an adjudication of the
coverage issue and, in any event, is incorrect.
1.

The decision of Travelers is not an adjudication of the coverage
issue.

Fleetwood demands that the Superior Court defer to the decision of a
Travelers "Claim Professional" as to the issue of liability coverage. R.A./I:114115:127-130. The proper method for ascertaining the scope of coverage under the
Travelers policy is a declaratory judgment action, not the opinion of Travelers. See
G.L. c. 231A, § 3. General Laws c. 231A, § 3 cautions that "[t]he court may refuse
to render or enter a declaratory judgment or decree where such judgment or decree,
if rendered or entered, would not terminate the uncertainty or controversy giving
rise to the proceedings or for other sufficient reasons." G.L. c. 231A, § 3. In this
case, in which a liability determination must await the jury, the coverage question
is altogether premature:
To eliminate any risk of inconsistent factual determinations that could
prejudice [the defendant], a stay of discovery [in a declaratory
judgment action], which may be prejudicial to [the defendant],
pending resolution of the [underlying tort] action is appropriate when
the coverage question turns on facts which may be determinative in
the underlying proceeding.
Am. Policyholders Ins. Co. v. Nyacol Products, Inc., Mass. Super. Ct., No. 918667,
slip op. at *2 (Jan. 29, 1996) (unpublished) (attached). The weight of American
authority concurs. See, e.g., Lear Corp. v. Johnson Elec. Holdings Ltd., 353 F.3d
14
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580, 584 (7th Cir. 2003) ("No one has a legal entitlement to declaratory or other
equitable relief in circumstances such as these" [emphasis in original]); United
Nat'l Ins. Co. v. Dunbar & Sullivan Dredging Co., 953 F.2d 334, 338 (7th Cir.
1992) ("where there is a duty to defend, the duty to indemnify must await
resolution of the underlying suits"); Am. States Ins. Co. v. Component Techs., Inc.,
420 F. Supp. 2d 373, 376 (M.D. Pa. 2005) (precisely type of abstract disagreement
ripeness doctrine is designed to avoid; dismissing declaratory judgment action
without prejudice to suit following imposition of liability in underlying suit). See
also, e.g., Century Indem. Co. v. McGillacuty's, Inc., 820 F.2d 269, 270 (8th Cir.
1987) ("When an insured's liability has not yet been determined, a court should
refrain from deciding which insurance company is liable for coverage");
Nationwide Mut. Ins. Co., v. Fid. & Cas. Co. of N.Y., 286 F.2d 91, 92-93 & n.6 (3d
Cir. 1961) (same); Am. Fid. & Cas. Co. v. Penn. Thrashermen & Farmers' Mut.
Cas. Ins. Co., 280 F.2d 453, 461 (5th Cir. 1960) (same; "it is not the function of a
[trial court] to sit in judgment on these nice and intriguing questions which today
may readily be imagined, but may never in fact come to pass").2

2

To the extent that Massachusetts courts have occasionally countenanced
declaratory judgment actions for the limited purpose of establishing an insurance
carrier's duty to defend, such an action has no role here, as Travelers stated that
"Travelers will continue to defend Fleetwood subject to th[e] Reservation of Rights
and partial disclaimer." R.A./I:127:129.
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The decision of Travelers is incorrect.

"Where the terms of a policy are susceptible to different interpretations, [a
court will] 'construe the policy [terms] in favor of the insured and against the
drafter, who is invariably the insurer[.]'" Holyoke Mut. Ins. Co. in Salem v. Vibram
USA, Inc., 480 Mass. 480, 485 (2018), quoting Met. Prop. & Cas. Ins. Co., 460
Mass. 352, 362-363 (2011).
Travelers stated that "neither count [for breach of warranty or G.L. c. 93A]
constitute [sic] an 'occurrence' as defined by the policy" and neither count is
therefore within the policy coverage. R.A./I:129. To the contrary, the allegations
in the breach of warranty and G.L. c. 93A counts constitute an "occurrence" as a
matter of law. See Nat'l Union Fire Ins. Co. of Pittsburgh, PA v. Modern Cont.
Constr. Co., Inc., Mass. Super. Ct., No. 082015BLS1, 27 Mass. L. Rptr. 16, at *3
(Dec. 11, 2009) (attached) ("Faulty workmanship, alone, is not an 'occurrence' as
defined by the... policy.... [but] [Faulty] workmanship [that] causes an accident,
however, may amount to an occurrence" [internal citation omitted]). See also
Fontaine Bros., Inc. v. Acadia Ins. Co., D. Mass., No. 3:18-cv-11636-KAR, slip
op. at *6 (Aug. 29, 2019) (unpublished) (attached) (same; applying Massachusetts
law); Gen. Cas. Co. of Wis. v. Fire Star Bldg. Corp., D. Mass., No. 11–30254–
DJC, slip op. at *5 (Sept. 19, 2013) (unpublished) (attached) (same; applying
Massachusetts law); Weedo v. Stone-E-Brick, Inc., 81 N.J. 233, 249 (1979) (same).
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Travelers stated that the injury was "[e]xpected or [i]ntended" and is
therefore within a policy exclusion. R.A./I:129. To the contrary, "[g]enerally,
injuries resulting from reckless conduct do not fall into the category of 'expected or
intended' injuries, but are considered 'accidental' and thus are covered under
insurance policies." Worcester Ins. Co. v. Fells Acres Day School, Inc., 408 Mass.
393, 411 (1990). See Quincy Mut. Fire Ins. Co. v. Abernathy, 393 Mass. 81, 86
(1984) ("an injury is nonaccidental only where the result was actually, not
constructively, intended, i.e., more than recklessness.... This standard requires a
showing that the insured knew to a substantial certainty that the bodily injury
would result").
IV.

No other reason existed for the Superior Court to deny the second
Motion to Amend Complaint in part.
Unlike Castellucci, this amendment presents no "new theory of the case...

considerably different from the original theory," and thus requiring new evidence.
Castellucci, 372 Mass. at 291. "Trial [i]s not imminent" and "[d]iscovery [i]s far
from complete." Sullivan, 409 Mass. at 800. DeLuca learned of the basis for the
new claims during discovery in October 2019, Fleetwood filed bankruptcy in
November 2019, the Bankruptcy Court lifted the automatic stay on February 25,
2020, and DeLuca served her second Motion to Amend Complaint on April 8,
2020. R.A./I:78-80:84:118-125.
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CONCLUSION
For the foregoing reasons, this Honorable Court should reverse the denial in
part of, and allow in its entirety, Plaintiff Ann DeLuca's second Motion to Amend
Complaint.
Respectfully submitted,
Ann DeLuca,
By her Attorneys,

__________________
Kevin J. Powers, Esq.
Law Offices of Kevin J. Powers
P.O. Box 1212
Mansfield, MA 02048
(508) 216-0268
kpowers@kevinpowerslaw.com
BBO No. 666323

/s/F. Robert Allison
F. Robert Allison, Esq.
Attorney at Law
447 Boston Street, Suite 9
Topsfield, MA 01983
(978) 740-9433
bob@frobertallison.com
BBO No. 542792
Dated: July 22, 2020
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Mass. R. App. P. 21 (redaction).
I further certify, pursuant to Mass. App. Ct. R. 20.0(d), that the
Memorandum herein complies with the applicable length limitation in Mass. App.
Ct. R. 20.0(b) because it is printed in a proportional spaced font, Times New
Roman, at size 14 point, and contains 3,482 non-excluded words, as calculated
using Microsoft Word 2007.
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Kevin J. Powers, Esq.
Law Offices of Kevin J. Powers
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§ 362. Automatic stay, 11 USCA § 362

United States Code Annotated
Title 11. Bankruptcy (Refs & Annos)
Chapter 3. Case Administration (Refs & Annos)
Subchapter IV. Administrative Powers
11 U.S.C.A. § 362
§ 362. Automatic stay
Effective: December 22, 2010
Currentness
(a) Except as provided in subsection (b) of this section, a petition filed under section 301, 302, or 303 of this title, or an application
filed under section 5(a)(3) of the Securities Investor Protection Act of 1970, operates as a stay, applicable to all entities, of-(1) the commencement or continuation, including the issuance or employment of process, of a judicial, administrative, or
other action or proceeding against the debtor that was or could have been commenced before the commencement of the case
under this title, or to recover a claim against the debtor that arose before the commencement of the case under this title;
(2) the enforcement, against the debtor or against property of the estate, of a judgment obtained before the commencement
of the case under this title;
(3) any act to obtain possession of property of the estate or of property from the estate or to exercise control over property
of the estate;
(4) any act to create, perfect, or enforce any lien against property of the estate;
(5) any act to create, perfect, or enforce against property of the debtor any lien to the extent that such lien secures a claim
that arose before the commencement of the case under this title;
(6) any act to collect, assess, or recover a claim against the debtor that arose before the commencement of the case under
this title;
(7) the setoff of any debt owing to the debtor that arose before the commencement of the case under this title against any
claim against the debtor; and
(8) the commencement or continuation of a proceeding before the United States Tax Court concerning a tax liability of a
debtor that is a corporation for a taxable period the bankruptcy court may determine or concerning the tax liability of a debtor
who is an individual for a taxable period ending before the date of the order for relief under this title.
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(b) The filing of a petition under section 301, 302, or 303 of this title, or of an application under section 5(a)(3) of the Securities
Investor Protection Act of 1970, does not operate as a stay-(1) under subsection (a) of this section, of the commencement or continuation of a criminal action or proceeding against
the debtor;
(2) under subsection (a)-(A) of the commencement or continuation of a civil action or proceeding-(i) for the establishment of paternity;
(ii) for the establishment or modification of an order for domestic support obligations;
(iii) concerning child custody or visitation;
(iv) for the dissolution of a marriage, except to the extent that such proceeding seeks to determine the division of property
that is property of the estate; or
(v) regarding domestic violence;
(B) of the collection of a domestic support obligation from property that is not property of the estate;
(C) with respect to the withholding of income that is property of the estate or property of the debtor for payment of a
domestic support obligation under a judicial or administrative order or a statute;
(D) of the withholding, suspension, or restriction of a driver's license, a professional or occupational license, or a
recreational license, under State law, as specified in section 466(a)(16) of the Social Security Act;
(E) of the reporting of overdue support owed by a parent to any consumer reporting agency as specified in section 466(a)
(7) of the Social Security Act;
(F) of the interception of a tax refund, as specified in sections 464 and 466(a)(3) of the Social Security Act or under an
analogous State law; or
(G) of the enforcement of a medical obligation, as specified under title IV of the Social Security Act;
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(3) under subsection (a) of this section, of any act to perfect, or to maintain or continue the perfection of, an interest in
property to the extent that the trustee's rights and powers are subject to such perfection under section 546(b) of this title or to
the extent that such act is accomplished within the period provided under section 547(e)(2)(A) of this title;
(4) under paragraph (1), (2), (3), or (6) of subsection (a) of this section, of the commencement or continuation of an action
or proceeding by a governmental unit or any organization exercising authority under the Convention on the Prohibition of
the Development, Production, Stockpiling and Use of Chemical Weapons and on Their Destruction, opened for signature
on January 13, 1993, to enforce such governmental unit's or organization's police and regulatory power, including the
enforcement of a judgment other than a money judgment, obtained in an action or proceeding by the governmental unit to
enforce such governmental unit's or organization's police or regulatory power;
[(5) Repealed. Pub.L. 105-277, Div. I, Title VI, § 603(1), Oct. 21, 1998, 112 Stat. 2681-886]
(6) under subsection (a) of this section, of the exercise by a commodity broker, forward contract merchant, stockbroker,
financial institution, financial participant, or securities clearing agency of any contractual right (as defined in section 555 or
556) under any security agreement or arrangement or other credit enhancement forming a part of or related to any commodity
contract, forward contract or securities contract, or of any contractual right (as defined in section 555 or 556) to offset or net
out any termination value, payment amount, or other transfer obligation arising under or in connection with 1 or more such
contracts, including any master agreement for such contracts;
(7) under subsection (a) of this section, of the exercise by a repo participant or financial participant of any contractual right
(as defined in section 559) under any security agreement or arrangement or other credit enhancement forming a part of or
related to any repurchase agreement, or of any contractual right (as defined in section 559) to offset or net out any termination
value, payment amount, or other transfer obligation arising under or in connection with 1 or more such agreements, including
any master agreement for such agreements;
(8) under subsection (a) of this section, of the commencement of any action by the Secretary of Housing and Urban
Development to foreclose a mortgage or deed of trust in any case in which the mortgage or deed of trust held by the Secretary is
insured or was formerly insured under the National Housing Act and covers property, or combinations of property, consisting
of five or more living units;
(9) under subsection (a), of-(A) an audit by a governmental unit to determine tax liability;
(B) the issuance to the debtor by a governmental unit of a notice of tax deficiency;
(C) a demand for tax returns; or
(D) the making of an assessment for any tax and issuance of a notice and demand for payment of such an assessment (but
any tax lien that would otherwise attach to property of the estate by reason of such an assessment shall not take effect unless

© 2020 Thomson Reuters. No claim to original
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such tax is a debt of the debtor that will not be discharged in the case and such property or its proceeds are transferred out
of the estate to, or otherwise revested in, the debtor).
(10) under subsection (a) of this section, of any act by a lessor to the debtor under a lease of nonresidential real property
that has terminated by the expiration of the stated term of the lease before the commencement of or during a case under this
title to obtain possession of such property;
(11) under subsection (a) of this section, of the presentment of a negotiable instrument and the giving of notice of and
protesting dishonor of such an instrument;
(12) under subsection (a) of this section, after the date which is 90 days after the filing of such petition, of the commencement
or continuation, and conclusion to the entry of final judgment, of an action which involves a debtor subject to reorganization
pursuant to chapter 11 of this title and which was brought by the Secretary of Transportation under section 31325 of title
46 (including distribution of any proceeds of sale) to foreclose a preferred ship or fleet mortgage, or a security interest in
or relating to a vessel or vessel under construction, held by the Secretary of Transportation under chapter 537 of title 46 or
section 109(h) of title 49, or under applicable State law;
(13) under subsection (a) of this section, after the date which is 90 days after the filing of such petition, of the commencement
or continuation, and conclusion to the entry of final judgment, of an action which involves a debtor subject to reorganization
pursuant to chapter 11 of this title and which was brought by the Secretary of Commerce under section 31325 of title 46
(including distribution of any proceeds of sale) to foreclose a preferred ship or fleet mortgage in a vessel or a mortgage, deed
of trust, or other security interest in a fishing facility held by the Secretary of Commerce under chapter 537 of title 46;
(14) under subsection (a) of this section, of any action by an accrediting agency regarding the accreditation status of the
debtor as an educational institution;
(15) under subsection (a) of this section, of any action by a State licensing body regarding the licensure of the debtor as an
educational institution;
(16) under subsection (a) of this section, of any action by a guaranty agency, as defined in section 435(j) of the Higher
Education Act of 1965 or the Secretary of Education regarding the eligibility of the debtor to participate in programs
authorized under such Act;
(17) under subsection (a) of this section, of the exercise by a swap participant or financial participant of any contractual right
(as defined in section 560) under any security agreement or arrangement or other credit enhancement forming a part of or
related to any swap agreement, or of any contractual right (as defined in section 560) to offset or net out any termination
value, payment amount, or other transfer obligation arising under or in connection with 1 or more such agreements, including
any master agreement for such agreements;
(18) under subsection (a) of the creation or perfection of a statutory lien for an ad valorem property tax, or a special tax or
special assessment on real property whether or not ad valorem, imposed by a governmental unit, if such tax or assessment
comes due after the date of the filing of the petition;

© 2020 Thomson Reuters. No claim to original
31 U.S. Government Works.

4

Massachusetts Appeals Court

Case: 2020-J-0333

Filed: 7/22/2020 12:18 PM

§ 362. Automatic stay, 11 USCA § 362

(19) under subsection (a), of withholding of income from a debtor's wages and collection of amounts withheld, under the
debtor's agreement authorizing that withholding and collection for the benefit of a pension, profit-sharing, stock bonus, or
other plan established under section 401, 403, 408, 408A, 414, 457, or 501(c) of the Internal Revenue Code of 1986, that is
sponsored by the employer of the debtor, or an affiliate, successor, or predecessor of such employer-(A) to the extent that the amounts withheld and collected are used solely for payments relating to a loan from a plan under
section 408(b)(1) of the Employee Retirement Income Security Act of 1974 or is subject to section 72(p) of the Internal
Revenue Code of 1986; or
(B) a loan from a thrift savings plan permitted under subchapter III of chapter 84 of title 5, that satisfies the requirements
of section 8433(g) of such title;
but nothing in this paragraph may be construed to provide that any loan made under a governmental plan under section
414(d), or a contract or account under section 403(b), of the Internal Revenue Code of 1986 constitutes a claim or a debt
under this title;
(20) under subsection (a), of any act to enforce any lien against or security interest in real property following entry of the
order under subsection (d)(4) as to such real property in any prior case under this title, for a period of 2 years after the date of
the entry of such an order, except that the debtor, in a subsequent case under this title, may move for relief from such order
based upon changed circumstances or for other good cause shown, after notice and a hearing;
(21) under subsection (a), of any act to enforce any lien against or security interest in real property-(A) if the debtor is ineligible under section 109(g) to be a debtor in a case under this title; or
(B) if the case under this title was filed in violation of a bankruptcy court order in a prior case under this title prohibiting
the debtor from being a debtor in another case under this title;
(22) subject to subsection (l), under subsection (a)(3), of the continuation of any eviction, unlawful detainer action, or similar
proceeding by a lessor against a debtor involving residential property in which the debtor resides as a tenant under a lease
or rental agreement and with respect to which the lessor has obtained before the date of the filing of the bankruptcy petition,
a judgment for possession of such property against the debtor;
(23) subject to subsection (m), under subsection (a)(3), of an eviction action that seeks possession of the residential property
in which the debtor resides as a tenant under a lease or rental agreement based on endangerment of such property or the
illegal use of controlled substances on such property, but only if the lessor files with the court, and serves upon the debtor,
a certification under penalty of perjury that such an eviction action has been filed, or that the debtor, during the 30-day
period preceding the date of the filing of the certification, has endangered property or illegally used or allowed to be used
a controlled substance on the property;
(24) under subsection (a), of any transfer that is not avoidable under section 544 and that is not avoidable under section 549;
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(25) under subsection (a), of-(A) the commencement or continuation of an investigation or action by a securities self regulatory organization to enforce
such organization's regulatory power;
(B) the enforcement of an order or decision, other than for monetary sanctions, obtained in an action by such securities
self regulatory organization to enforce such organization's regulatory power; or
(C) any act taken by such securities self regulatory organization to delist, delete, or refuse to permit quotation of any stock
that does not meet applicable regulatory requirements;
(26) under subsection (a), of the setoff under applicable nonbankruptcy law of an income tax refund, by a governmental unit,
with respect to a taxable period that ended before the date of the order for relief against an income tax liability for a taxable
period that also ended before the date of the order for relief, except that in any case in which the setoff of an income tax
refund is not permitted under applicable nonbankruptcy law because of a pending action to determine the amount or legality
of a tax liability, the governmental unit may hold the refund pending the resolution of the action, unless the court, on the
motion of the trustee and after notice and a hearing, grants the taxing authority adequate protection (within the meaning of
section 361) for the secured claim of such authority in the setoff under section 506(a);
(27) under subsection (a) of this section, of the exercise by a master netting agreement participant of any contractual right (as
defined in section 555, 556, 559, or 560) under any security agreement or arrangement or other credit enhancement forming
a part of or related to any master netting agreement, or of any contractual right (as defined in section 555, 556, 559, or 560)
to offset or net out any termination value, payment amount, or other transfer obligation arising under or in connection with 1
or more such master netting agreements to the extent that such participant is eligible to exercise such rights under paragraph
(6), (7), or (17) for each individual contract covered by the master netting agreement in issue; and
(28) under subsection (a), of the exclusion by the Secretary of Health and Human Services of the debtor from participation
in the medicare program or any other Federal health care program (as defined in section 1128B(f) of the Social Security Act
pursuant to title XI or XVIII of such Act).
The provisions of paragraphs (12) and (13) of this subsection shall apply with respect to any such petition filed on or before
December 31, 1989.
(c) Except as provided in subsections (d), (e), (f), and (h) of this section-(1) the stay of an act against property of the estate under subsection (a) of this section continues until such property is no
longer property of the estate;
(2) the stay of any other act under subsection (a) of this section continues until the earliest of-(A) the time the case is closed;
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(B) the time the case is dismissed; or
(C) if the case is a case under chapter 7 of this title concerning an individual or a case under chapter 9, 11, 12, or 13 of
this title, the time a discharge is granted or denied;
(3) if a single or joint case is filed by or against a debtor who is an individual in a case under chapter 7, 11, or 13, and if a
single or joint case of the debtor was pending within the preceding 1-year period but was dismissed, other than a case refiled
under a chapter other than chapter 7 after dismissal under section 707(b)-(A) the stay under subsection (a) with respect to any action taken with respect to a debt or property securing such debt or
with respect to any lease shall terminate with respect to the debtor on the 30th day after the filing of the later case;
(B) on the motion of a party in interest for continuation of the automatic stay and upon notice and a hearing, the court
may extend the stay in particular cases as to any or all creditors (subject to such conditions or limitations as the court may
then impose) after notice and a hearing completed before the expiration of the 30-day period only if the party in interest
demonstrates that the filing of the later case is in good faith as to the creditors to be stayed; and
(C) for purposes of subparagraph (B), a case is presumptively filed not in good faith (but such presumption may be rebutted
by clear and convincing evidence to the contrary)-(i) as to all creditors, if-(I) more than 1 previous case under any of chapters 7, 11, and 13 in which the individual was a debtor was pending
within the preceding 1-year period;
(II) a previous case under any of chapters 7, 11, and 13 in which the individual was a debtor was dismissed within
such 1-year period, after the debtor failed to-(aa) file or amend the petition or other documents as required by this title or the court without substantial excuse
(but mere inadvertence or negligence shall not be a substantial excuse unless the dismissal was caused by the
negligence of the debtor's attorney);
(bb) provide adequate protection as ordered by the court; or
(cc) perform the terms of a plan confirmed by the court; or
(III) there has not been a substantial change in the financial or personal affairs of the debtor since the dismissal of
the next most previous case under chapter 7, 11, or 13 or any other reason to conclude that the later case will be
concluded--
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(aa) if a case under chapter 7, with a discharge; or
(bb) if a case under chapter 11 or 13, with a confirmed plan that will be fully performed; and
(ii) as to any creditor that commenced an action under subsection (d) in a previous case in which the individual was
a debtor if, as of the date of dismissal of such case, that action was still pending or had been resolved by terminating,
conditioning, or limiting the stay as to actions of such creditor; and
(4)(A)(i) if a single or joint case is filed by or against a debtor who is an individual under this title, and if 2 or more single or
joint cases of the debtor were pending within the previous year but were dismissed, other than a case refiled under a chapter
other than chapter 7 after dismissal under section 707(b), the stay under subsection (a) shall not go into effect upon the filing
of the later case; and
(ii) on request of a party in interest, the court shall promptly enter an order confirming that no stay is in effect;
(B) if, within 30 days after the filing of the later case, a party in interest requests the court may order the stay to take effect
in the case as to any or all creditors (subject to such conditions or limitations as the court may impose), after notice and a
hearing, only if the party in interest demonstrates that the filing of the later case is in good faith as to the creditors to be stayed;
(C) a stay imposed under subparagraph (B) shall be effective on the date of the entry of the order allowing the stay to go
into effect; and
(D) for purposes of subparagraph (B), a case is presumptively filed not in good faith (but such presumption may be rebutted
by clear and convincing evidence to the contrary)-(i) as to all creditors if-(I) 2 or more previous cases under this title in which the individual was a debtor were pending within the 1-year period;
(II) a previous case under this title in which the individual was a debtor was dismissed within the time period stated in
this paragraph after the debtor failed to file or amend the petition or other documents as required by this title or the court
without substantial excuse (but mere inadvertence or negligence shall not be substantial excuse unless the dismissal was
caused by the negligence of the debtor's attorney), failed to provide adequate protection as ordered by the court, or failed
to perform the terms of a plan confirmed by the court; or
(III) there has not been a substantial change in the financial or personal affairs of the debtor since the dismissal of the
next most previous case under this title, or any other reason to conclude that the later case will not be concluded, if a
case under chapter 7, with a discharge, and if a case under chapter 11 or 13, with a confirmed plan that will be fully
performed; or
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(ii) as to any creditor that commenced an action under subsection (d) in a previous case in which the individual was a debtor
if, as of the date of dismissal of such case, such action was still pending or had been resolved by terminating, conditioning,
or limiting the stay as to such action of such creditor.
(d) On request of a party in interest and after notice and a hearing, the court shall grant relief from the stay provided under
subsection (a) of this section, such as by terminating, annulling, modifying, or conditioning such stay-(1) for cause, including the lack of adequate protection of an interest in property of such party in interest;
(2) with respect to a stay of an act against property under subsection (a) of this section, if-(A) the debtor does not have an equity in such property; and
(B) such property is not necessary to an effective reorganization;
(3) with respect to a stay of an act against single asset real estate under subsection (a), by a creditor whose claim is secured by
an interest in such real estate, unless, not later than the date that is 90 days after the entry of the order for relief (or such later
date as the court may determine for cause by order entered within that 90-day period) or 30 days after the court determines
that the debtor is subject to this paragraph, whichever is later-(A) the debtor has filed a plan of reorganization that has a reasonable possibility of being confirmed within a reasonable
time; or
(B) the debtor has commenced monthly payments that-(i) may, in the debtor's sole discretion, notwithstanding section 363(c)(2), be made from rents or other income generated
before, on, or after the date of the commencement of the case by or from the property to each creditor whose claim is
secured by such real estate (other than a claim secured by a judgment lien or by an unmatured statutory lien); and
(ii) are in an amount equal to interest at the then applicable nondefault contract rate of interest on the value of the
creditor's interest in the real estate; or
(4) with respect to a stay of an act against real property under subsection (a), by a creditor whose claim is secured by an
interest in such real property, if the court finds that the filing of the petition was part of a scheme to delay, hinder, or defraud
creditors that involved either-(A) transfer of all or part ownership of, or other interest in, such real property without the consent of the secured creditor
or court approval; or
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(B) multiple bankruptcy filings affecting such real property.
If recorded in compliance with applicable State laws governing notices of interests or liens in real property, an order entered
under paragraph (4) shall be binding in any other case under this title purporting to affect such real property filed not later than
2 years after the date of the entry of such order by the court, except that a debtor in a subsequent case under this title may move
for relief from such order based upon changed circumstances or for good cause shown, after notice and a hearing. Any Federal,
State, or local governmental unit that accepts notices of interests or liens in real property shall accept any certified copy of an
order described in this subsection for indexing and recording.
(e)(1) Thirty days after a request under subsection (d) of this section for relief from the stay of any act against property of the
estate under subsection (a) of this section, such stay is terminated with respect to the party in interest making such request, unless
the court, after notice and a hearing, orders such stay continued in effect pending the conclusion of, or as a result of, a final
hearing and determination under subsection (d) of this section. A hearing under this subsection may be a preliminary hearing,
or may be consolidated with the final hearing under subsection (d) of this section. The court shall order such stay continued in
effect pending the conclusion of the final hearing under subsection (d) of this section if there is a reasonable likelihood that the
party opposing relief from such stay will prevail at the conclusion of such final hearing. If the hearing under this subsection is a
preliminary hearing, then such final hearing shall be concluded not later than thirty days after the conclusion of such preliminary
hearing, unless the 30-day period is extended with the consent of the parties in interest or for a specific time which the court
finds is required by compelling circumstances.
(2) Notwithstanding paragraph (1), in a case under chapter 7, 11, or 13 in which the debtor is an individual, the stay under
subsection (a) shall terminate on the date that is 60 days after a request is made by a party in interest under subsection (d), unless-(A) a final decision is rendered by the court during the 60-day period beginning on the date of the request; or
(B) such 60-day period is extended-(i) by agreement of all parties in interest; or
(ii) by the court for such specific period of time as the court finds is required for good cause, as described in findings
made by the court.
(f) Upon request of a party in interest, the court, with or without a hearing, shall grant such relief from the stay provided under
subsection (a) of this section as is necessary to prevent irreparable damage to the interest of an entity in property, if such interest
will suffer such damage before there is an opportunity for notice and a hearing under subsection (d) or (e) of this section.
(g) In any hearing under subsection (d) or (e) of this section concerning relief from the stay of any act under subsection (a)
of this section-(1) the party requesting such relief has the burden of proof on the issue of the debtor's equity in property; and
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(2) the party opposing such relief has the burden of proof on all other issues.
(h)(1) In a case in which the debtor is an individual, the stay provided by subsection (a) is terminated with respect to personal
property of the estate or of the debtor securing in whole or in part a claim, or subject to an unexpired lease, and such personal
property shall no longer be property of the estate if the debtor fails within the applicable time set by section 521(a)(2)-(A) to file timely any statement of intention required under section 521(a)(2) with respect to such personal property or to
indicate in such statement that the debtor will either surrender such personal property or retain it and, if retaining such personal
property, either redeem such personal property pursuant to section 722, enter into an agreement of the kind specified in section
524(c) applicable to the debt secured by such personal property, or assume such unexpired lease pursuant to section 365(p)
if the trustee does not do so, as applicable; and
(B) to take timely the action specified in such statement, as it may be amended before expiration of the period for taking
action, unless such statement specifies the debtor's intention to reaffirm such debt on the original contract terms and the
creditor refuses to agree to the reaffirmation on such terms.
(2) Paragraph (1) does not apply if the court determines, on the motion of the trustee filed before the expiration of the applicable
time set by section 521(a)(2), after notice and a hearing, that such personal property is of consequential value or benefit to the
estate, and orders appropriate adequate protection of the creditor's interest, and orders the debtor to deliver any collateral in the
debtor's possession to the trustee. If the court does not so determine, the stay provided by subsection (a) shall terminate upon
the conclusion of the hearing on the motion.
(i) If a case commenced under chapter 7, 11, or 13 is dismissed due to the creation of a debt repayment plan, for purposes
of subsection (c)(3), any subsequent case commenced by the debtor under any such chapter shall not be presumed to be filed
not in good faith.
(j) On request of a party in interest, the court shall issue an order under subsection (c) confirming that the automatic stay has
been terminated.
(k)(1) Except as provided in paragraph (2), an individual injured by any willful violation of a stay provided by this section shall
recover actual damages, including costs and attorneys' fees, and, in appropriate circumstances, may recover punitive damages.
(2) If such violation is based on an action taken by an entity in the good faith belief that subsection (h) applies to the debtor, the
recovery under paragraph (1) of this subsection against such entity shall be limited to actual damages.
(l)(1) Except as otherwise provided in this subsection, subsection (b)(22) shall apply on the date that is 30 days after the date
on which the bankruptcy petition is filed, if the debtor files with the petition and serves upon the lessor a certification under
penalty of perjury that--
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(A) under nonbankruptcy law applicable in the jurisdiction, there are circumstances under which the debtor would be
permitted to cure the entire monetary default that gave rise to the judgment for possession, after that judgment for possession
was entered; and
(B) the debtor (or an adult dependent of the debtor) has deposited with the clerk of the court, any rent that would become
due during the 30-day period after the filing of the bankruptcy petition.
(2) If, within the 30-day period after the filing of the bankruptcy petition, the debtor (or an adult dependent of the debtor)
complies with paragraph (1) and files with the court and serves upon the lessor a further certification under penalty of perjury
that the debtor (or an adult dependent of the debtor) has cured, under nonbankruptcy law applicable in the jurisdiction, the entire
monetary default that gave rise to the judgment under which possession is sought by the lessor, subsection (b)(22) shall not
apply, unless ordered to apply by the court under paragraph (3).
(3)(A) If the lessor files an objection to any certification filed by the debtor under paragraph (1) or (2), and serves such objection
upon the debtor, the court shall hold a hearing within 10 days after the filing and service of such objection to determine if the
certification filed by the debtor under paragraph (1) or (2) is true.
(B) If the court upholds the objection of the lessor filed under subparagraph (A)-(i) subsection (b)(22) shall apply immediately and relief from the stay provided under subsection (a)(3) shall not be required
to enable the lessor to complete the process to recover full possession of the property; and
(ii) the clerk of the court shall immediately serve upon the lessor and the debtor a certified copy of the court's order upholding
the lessor's objection.
(4) If a debtor, in accordance with paragraph (5), indicates on the petition that there was a judgment for possession of the
residential rental property in which the debtor resides and does not file a certification under paragraph (1) or (2)-(A) subsection (b)(22) shall apply immediately upon failure to file such certification, and relief from the stay provided under
subsection (a)(3) shall not be required to enable the lessor to complete the process to recover full possession of the property;
and
(B) the clerk of the court shall immediately serve upon the lessor and the debtor a certified copy of the docket indicating the
absence of a filed certification and the applicability of the exception to the stay under subsection (b)(22).
(5)(A) Where a judgment for possession of residential property in which the debtor resides as a tenant under a lease or rental
agreement has been obtained by the lessor, the debtor shall so indicate on the bankruptcy petition and shall provide the name and
address of the lessor that obtained that pre-petition judgment on the petition and on any certification filed under this subsection.
(B) The form of certification filed with the petition, as specified in this subsection, shall provide for the debtor to certify, and
the debtor shall certify-© 2020 Thomson Reuters. No claim to original
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(i) whether a judgment for possession of residential rental housing in which the debtor resides has been obtained against the
debtor before the date of the filing of the petition; and
(ii) whether the debtor is claiming under paragraph (1) that under nonbankruptcy law applicable in the jurisdiction, there are
circumstances under which the debtor would be permitted to cure the entire monetary default that gave rise to the judgment
for possession, after that judgment of possession was entered, and has made the appropriate deposit with the court.
(C) The standard forms (electronic and otherwise) used in a bankruptcy proceeding shall be amended to reflect the requirements
of this subsection.
(D) The clerk of the court shall arrange for the prompt transmittal of the rent deposited in accordance with paragraph (1)(B)
to the lessor.
(m)(1) Except as otherwise provided in this subsection, subsection (b)(23) shall apply on the date that is 15 days after the date
on which the lessor files and serves a certification described in subsection (b)(23).
(2)(A) If the debtor files with the court an objection to the truth or legal sufficiency of the certification described in subsection
(b)(23) and serves such objection upon the lessor, subsection (b)(23) shall not apply, unless ordered to apply by the court under
this subsection.
(B) If the debtor files and serves the objection under subparagraph (A), the court shall hold a hearing within 10 days after the
filing and service of such objection to determine if the situation giving rise to the lessor's certification under paragraph (1)
existed or has been remedied.
(C) If the debtor can demonstrate to the satisfaction of the court that the situation giving rise to the lessor's certification under
paragraph (1) did not exist or has been remedied, the stay provided under subsection (a)(3) shall remain in effect until the
termination of the stay under this section.
(D) If the debtor cannot demonstrate to the satisfaction of the court that the situation giving rise to the lessor's certification
under paragraph (1) did not exist or has been remedied-(i) relief from the stay provided under subsection (a)(3) shall not be required to enable the lessor to proceed with the eviction;
and
(ii) the clerk of the court shall immediately serve upon the lessor and the debtor a certified copy of the court's order upholding
the lessor's certification.
(3) If the debtor fails to file, within 15 days, an objection under paragraph (2)(A)--
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(A) subsection (b)(23) shall apply immediately upon such failure and relief from the stay provided under subsection (a)(3)
shall not be required to enable the lessor to complete the process to recover full possession of the property; and
(B) the clerk of the court shall immediately serve upon the lessor and the debtor a certified copy of the docket indicating
such failure.
(n)(1) Except as provided in paragraph (2), subsection (a) does not apply in a case in which the debtor-(A) is a debtor in a small business case pending at the time the petition is filed;
(B) was a debtor in a small business case that was dismissed for any reason by an order that became final in the 2-year period
ending on the date of the order for relief entered with respect to the petition;
(C) was a debtor in a small business case in which a plan was confirmed in the 2-year period ending on the date of the order
for relief entered with respect to the petition; or
(D) is an entity that has acquired substantially all of the assets or business of a small business debtor described in subparagraph
(A), (B), or (C), unless such entity establishes by a preponderance of the evidence that such entity acquired substantially all
of the assets or business of such small business debtor in good faith and not for the purpose of evading this paragraph.
(2) Paragraph (1) does not apply-(A) to an involuntary case involving no collusion by the debtor with creditors; or
(B) to the filing of a petition if-(i) the debtor proves by a preponderance of the evidence that the filing of the petition resulted from circumstances beyond
the control of the debtor not foreseeable at the time the case then pending was filed; and
(ii) it is more likely than not that the court will confirm a feasible plan, but not a liquidating plan, within a reasonable
period of time.
(o) The exercise of rights not subject to the stay arising under subsection (a) pursuant to paragraph (6), (7), (17), or (27) of
subsection (b) shall not be stayed by any order of a court or administrative agency in any proceeding under this title.
CREDIT(S)
(Pub.L. 95-598, Nov. 6, 1978, 92 Stat. 2570; Pub.L. 97-222, § 3, July 27, 1982, 96 Stat. 235; Pub.L. 98-353, Title III, §§ 304,
363(b), 392, 441, July 10, 1984, 98 Stat. 352, 363, 365, 371; Pub.L. 99-509, Title V, § 5001(a), Oct. 21, 1986, 100 Stat. 1911;
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Pub.L. 99-554, Title II, §§ 257(j), 283(d), Oct. 27, 1986, 100 Stat. 3115, 3116; Pub.L. 101-311, Title I, § 102, Title II, § 202,
June 25, 1990, 104 Stat. 267, 269; Pub.L. 101-508, Title III, § 3007(a)(1), Nov. 5, 1990, 104 Stat. 1388-28; Pub.L. 103-394,
Title I, §§ 101, 116, Title II, §§ 204(a), 218(b), Title III, § 304(b), Title IV, § 401, Title V, § 501(b)(2), (d)(7), Oct. 22, 1994,
108 Stat. 4107, 4119, 4122, 4128, 4132, 4141, 4142, 4144; Pub.L. 105-277, Div. I, Title VI, § 603, Oct. 21, 1998, 112 Stat.
2681-886; Pub.L. 109-8, Title I, § 106(f), Title II, §§ 214, 224(b), Title III, §§ 302, 303, 305(1), 311, 320, Title IV, §§ 401(b),
441, 444, Title VII, §§ 709, 718, Title IX, § 907(d), (o)(1), (2), Title XI, § 1106, Title XII, § 1225, Apr. 20, 2005, 119 Stat. 41,
54, 64, 75, 77, 79, 84, 94, 104, 114, 117, 127, 131, 176, 181, 182, 192, 199; Pub.L. 109-304, § 17(b)(1), Oct. 6, 2006, 120 Stat.
1706; Pub.L. 109-390, § 5(a)(2), Dec. 12, 2006, 120 Stat. 2696; Pub.L. 111-327, § 2(a)(12), Dec. 22, 2010, 124 Stat. 3558.)

Notes of Decisions (6364)
11 U.S.C.A. § 362, 11 USCA § 362
Current through P.L. 116-149.
End of Document
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Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)
Title XV. Regulation of Trade (Ch. 93-110h)
Chapter 93A. Regulation of Business Practices for Consumers Protection (Refs & Annos)
M.G.L.A. 93A § 2
§ 2. Unfair practices; legislative intent; rules and regulations
Currentness
(a) Unfair methods of competition and unfair or deceptive acts or practices in the conduct of any trade or commerce are hereby
declared unlawful.
(b) It is the intent of the legislature that in construing paragraph (a) of this section in actions brought under sections four, nine
and eleven, the courts will be guided by the interpretations given by the Federal Trade Commission and the Federal Courts to
section 5(a)(1) of the Federal Trade Commission Act (15 U.S.C. 45(a)(1)), as from time to time amended.
(c) The attorney general may make rules and regulations interpreting the provisions of subsection 2(a) of this chapter. Such
rules and regulations shall not be inconsistent with the rules, regulations and decisions of the Federal Trade Commission and
the Federal Courts interpreting the provisions of 15 U.S.C. 45(a)(1) (The Federal Trade Commission Act), as from time to
time amended.
Credits
Added by St.1967, c. 813, § 1. Amended by St.1978, c. 459, § 2.

Notes of Decisions (1683)
M.G.L.A. 93A § 2, MA ST 93A § 2
Current through Chapter 113 of the 2020 2nd Annual Session
End of Document
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Massachusetts General Laws Annotated
Part III. Courts, Judicial Officers and Proceedings in Civil Cases (Ch. 211-262)
Title II. Actions and Proceedings Therein (Ch. 223-236)
Chapter 231A. Procedure for Declaratory Judgments (Refs & Annos)
M.G.L.A. 231A § 3
§ 3. Grounds for refusing declaratory judgment
Currentness
The court may refuse to render or enter a declaratory judgment or decree where such judgment or decree, if rendered or entered,
would not terminate the uncertainty or controversy giving rise to the proceedings or for other sufficient reasons. The reasons for
such refusal shall be stated in the record. The failure to exhaust administrative relief prior to bringing an action under section
one shall not bar the bringing of such action if the petition for declaratory relief is accompanied by an affidavit stating that
the practice or procedure set forth pursuant to the provisions of section two is known to exist by the agency or official therein
described and that reliance on administrative relief would be futile. For the purposes of this section practice or procedure means
the customary and usual method of conducting agency or official business.
Credits
Added by St.1945, c. 582, § 1. Amended by St.1974, c. 630, § 2.

Notes of Decisions (70)
M.G.L.A. 231A § 3, MA ST 231A § 3
Current through Chapter 113 of the 2020 2nd Annual Session
End of Document
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Massachusetts General Laws Annotated
Part III. Courts, Judicial Officers and Proceedings in Civil Cases (Ch. 211-262)
Title III. Remedies Relating to Real Property (Ch. 237-245)
Chapter 242. Waste and Trespass (Refs & Annos)
M.G.L.A. 242 § 7
§ 7. Willful trespass to trees, etc.; damages
Currentness
A person who without license willfully cuts down, carries away, girdles or otherwise destroys trees, timber, wood or underwood
on the land of another shall be liable to the owner in tort for three times the amount of the damages assessed therefor; but if it
is found that the defendant had good reason to believe that the land on which the trespass was committed was his own or that
he was otherwise lawfully authorized to do the acts complained of, he shall be liable for single damages only.

Notes of Decisions (44)
M.G.L.A. 242 § 7, MA ST 242 § 7
Current through Chapter 113 of the 2020 2nd Annual Session
End of Document
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United States Code Annotated
Federal Rules of Civil Procedure for the United States District Courts (Refs & Annos)
Title III. Pleadings and Motions
Federal Rules of Civil Procedure Rule 15
Rule 15. Amended and Supplemental Pleadings
Currentness
(a) Amendments Before Trial.
(1) Amending as a Matter of Course. A party may amend its pleading once as a matter of course within:
(A) 21 days after serving it, or
(B) if the pleading is one to which a responsive pleading is required, 21 days after service of a responsive pleading or 21
days after service of a motion under Rule 12(b), (e), or (f), whichever is earlier.
(2) Other Amendments. In all other cases, a party may amend its pleading only with the opposing party's written consent or
the court's leave. The court should freely give leave when justice so requires.
(3) Time to Respond. Unless the court orders otherwise, any required response to an amended pleading must be made within
the time remaining to respond to the original pleading or within 14 days after service of the amended pleading, whichever
is later.
(b) Amendments During and After Trial.
(1) Based on an Objection at Trial. If, at trial, a party objects that evidence is not within the issues raised in the pleadings,
the court may permit the pleadings to be amended. The court should freely permit an amendment when doing so will aid in
presenting the merits and the objecting party fails to satisfy the court that the evidence would prejudice that party's action or
defense on the merits. The court may grant a continuance to enable the objecting party to meet the evidence.
(2) For Issues Tried by Consent. When an issue not raised by the pleadings is tried by the parties' express or implied consent,
it must be treated in all respects as if raised in the pleadings. A party may move--at any time, even after judgment--to amend
the pleadings to conform them to the evidence and to raise an unpleaded issue. But failure to amend does not affect the result
of the trial of that issue.
(c) Relation Back of Amendments.
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(1) When an Amendment Relates Back. An amendment to a pleading relates back to the date of the original pleading when:
(A) the law that provides the applicable statute of limitations allows relation back;
(B) the amendment asserts a claim or defense that arose out of the conduct, transaction, or occurrence set out--or attempted
to be set out--in the original pleading; or
(C) the amendment changes the party or the naming of the party against whom a claim is asserted, if Rule 15(c)(1)(B) is
satisfied and if, within the period provided by Rule 4(m) for serving the summons and complaint, the party to be brought
in by amendment:
(i) received such notice of the action that it will not be prejudiced in defending on the merits; and
(ii) knew or should have known that the action would have been brought against it, but for a mistake concerning the
proper party's identity.
(2) Notice to the United States. When the United States or a United States officer or agency is added as a defendant by
amendment, the notice requirements of Rule 15(c)(1)(C)(i) and (ii) are satisfied if, during the stated period, process was
delivered or mailed to the United States attorney or the United States attorney's designee, to the Attorney General of the
United States, or to the officer or agency.
(d) Supplemental Pleadings. On motion and reasonable notice, the court may, on just terms, permit a party to serve a
supplemental pleading setting out any transaction, occurrence, or event that happened after the date of the pleading to be
supplemented. The court may permit supplementation even though the original pleading is defective in stating a claim or defense.
The court may order that the opposing party plead to the supplemental pleading within a specified time.
CREDIT(S)
(Amended January 21, 1963, effective July 1, 1963; February 28, 1966, effective July 1, 1966; March 2, 1987, effective
August 1, 1987; April 30, 1991, effective December 1, 1991; amended by Pub.L. 102-198, § 11, December 9, 1991, 105 Stat.
1626; amended April 22, 1993, effective December 1, 1993; April 30, 2007, effective December 1, 2007; March 26, 2009,
effective December 1, 2009.)
ADVISORY COMMITTEE NOTES
1937 Adoption
See generally for the present federal practice, [former] Equity Rules 19 (Amendments Generally), 28 (Amendment of Bill as of
Course), 32 (Answer to Amended Bill), 34 (Supplemental Pleading), and 35 (Bills of Revivor and Supplemental Bills--Form);
U.S.C. Title 28, § 399 [now 1653] (Amendments to show diverse citizenship) and [former] 777 (Defects of form; amendments).
See English Rules Under the Judicature Act (The Annual Practice, 1937) O. 28, r. r. 1-13; O. 20, r. 4; O. 24, r. r. 1-3.
Note to Subdivision (a). The right to serve an amended pleading once as of course is common. 4 Mont.Rev.Codes Ann. (1935)
§ 9186; 1 Ore.Code Ann. (1930) § 1-904; 1 S.C.Code (Michie, 1932) § 493; English Rules Under the Judicature Act (The
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Annual Practice, 1937) O. 28, r. 2. Provision for amendment of pleading before trial, by leave of court, is in almost every code.
If there is no statute the power of the court to grant leave is said to be inherent. Clark, Code Pleading (1928), pp. 498, 509.
Note to Subdivision (b). Compare [former] Equity Rule 19 (Amendments Generally) and code provisions which allow an
amendment “at any time in furtherance of justice,” (e.g., Ark.Civ.Code (Crawford, 1934) § 155) and which allow an amendment
of pleadings to conform to the evidence, where the adverse party has not been misled and prejudiced (e.g., N.M.Stat.Ann.
(Courtright, 1929) §§ 105-601, 105-602).
Note to Subdivision (c). “Relation back” is a well recognized doctrine of recent and now more frequent application. Compare
Ala.Code Ann. (Michie, 1928) § 9513; Smith-Hurd Ill.Stats. ch. 110, § 170(2); 2 Wash.Rev.Stat.Ann. (Remington, 1932) §
308-3(4). See U.S.C., Title 28, § 399 [now 1653] (Amendments to show diverse citizenship) for a provision for “relation back.”
Note to Subdivision (d). This is an adaptation of former Equity Rule 34 (Supplemental Pleading).
1963 Amendment
Rule 15(d) is intended to give the court broad discretion in allowing a supplemental pleading. However, some cases, opposed
by other cases and criticized by the commentators, have taken the rigid and formalistic view that where the original complaint
fails to state a claim upon which relief can be granted, leave to serve a supplemental complaint must be denied. See Bonner v.
Elizabeth Arden, Inc., 177 F.2d 703 (2d Cir. 1949); Bowles v. Senderowitz, 65 F.Supp. 548 (E.D.Pa.), rev'd on other grounds, 158
F.2d 435 (3d Cir. 1946), cert. denied, Senderowitz v. Fleming, 330 U.S. 848, 67 S.Ct. 1091, 91 L.Ed. 1292 (1947); cf. LaSalle
Nat. Bank v. 222 East Chestnut St. Corp., 267 F.2d 247 (7th Cir.), cert. denied, 361 U.S. 836, 80 S.Ct. 88, 4 L.Ed.2d 77 (1959).
But see Camilla Cotton Oil Co. v. Spencer Kellogg & Sons, 257 F.2d 162 (5th Cir. 1958); Genuth v. National Biscuit Co., 81
F.Supp. 213 (S.D.N.Y.1948), app. dism., 177 F.2d 962 (2d Cir. 1949); 3 Moore's Federal Practice ¶15.01[5] (Supp.1960); 1A
Barron & Holtzoff, Federal Practice & Procedure 820-21 (Wright ed. 1960). Thus plaintiffs have sometimes been needlessly
remitted to the difficulties of commencing a new action even though events occurring after the commencement of the original
action have made clear the right to relief.
Under the amendment the court has discretion to permit a supplemental pleading despite the fact that the original pleading is
defective. As in other situations where a supplemental pleading is offered, the court is to determine in the light of the particular
circumstances whether filing should be permitted, and if so, upon what terms. The amendment does not attempt to deal with such
questions as the relation of the statute of limitations to supplemental pleadings, the operation of the doctrine of laches, or the
availability of other defenses. All these questions are for decision in accordance with the principles applicable to supplemental
pleadings generally. Cf. Blau v. Lamb, 191 F.Supp. 906 (S.D.N.Y.1961); Lendonsol Amusement Corp. v. B. & Q. Assoc., Inc.,
23 F.R.Serv. 15d.3, Case 1 (D.Mass.1957).
1966 Amendment
Rule 15(c) is amplified to state more clearly when an amendment of a pleading changing the party against whom a claim is
asserted (including an amendment to correct a misnomer or misdescription of a defendant) shall “relate back” to the date of
the original pleading.
The problem has arisen most acutely in certain actions by private parties against officers or agencies of the United States.
Thus an individual denied social security benefits by the Secretary of Health, Education, and Welfare may secure review of the
decision by bringing a civil action against that officer within sixty days. 42 U.S.C. § 405(g) (Supp. III, 1962). In several recent
cases the claimants instituted timely action but mistakenly named as defendant the United States, the Department of HEW,
the “Federal Security Administration” (a nonexistent agency), and a Secretary who had retired from the office nineteen days
before. Discovering their mistakes, the claimants moved to amend their complaints to name the proper defendant; by this time
the statutory sixty-day period had expired. The motions were denied on the ground that the amendment “would amount to the
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commencement of a new proceeding and would not relate back in time so as to avoid the statutory provision * * * that suit be
brought within sixty days * * *” Cohn v. Federal Security Adm., 199 F.Supp. 884, 885 (W.D.N.Y.1961); see also Cunningham
v. United States, 199 F.Supp. 541 (W.D.Mo.1958); Hall v. Department of HEW, 199 F.Supp. 833 (S.D.Tex.1960); Sandridge v.
Folsom, Secretary of HEW, 200 F.Supp. 25 (M.D.Tenn.1959). [The Secretary of Health, Education, and Welfare has approved
certain ameliorative regulations under 42 U.S.C. § 405(g). See 29 Fed.Reg. 8209 (June 30, 1964); Jacoby, The Effect of Recent
Changes in the Law of “Nonstatutory” Judicial Review, 53 Geo.L.J. 19, 42-43 (1964); see also Simmons v. United States Dept.
HEW, 328 F.2d 86 (3d Cir. 1964).]
Analysis in terms of “new proceeding” is traceable to Davis v. L. L. Cohen & Co., 268 U.S. 638 (1925), and Mellon v. Arkansas
Land & Lumber Co., 275 U.S. 460 (1928), but those cases antedate the adoption of the Rules which import different criteria
for determining when an amendment is to “relate back”. As lower courts have continued to rely on the Davis and Mellon cases
despite the contrary intent of the Rules, clarification of Rule 15(c) is considered advisable.
Relation back is intimately connected with the policy of the statute of limitations. The policy of the statute limiting the time for
suit against the Secretary of HEW would not have been offended by allowing relation back in the situations described above.
For the government was put on notice of the claim within the stated period--in the particular instances, by means of the initial
delivery of process to a responsible government official (see Rule 4(d)(4) and (5)). In these circumstances, characterization of
the amendment as a new proceeding is not responsive to the realty [sic], but is merely question-begging; and to deny relation
back is to defeat unjustly the claimant's opportunity to prove his case. See the full discussion by Byse, Suing the “Wrong”
Defendant in Judicial Review of Federal Administrative Action: Proposals for Reform, 77 Harv.L.Rev. 40 (1963); see also
Ill.Civ.P. Act § 46(4).
Much the same question arises in other types of actions against the government (see Byse, supra, at 45 n. 15). In actions between
private parties, the problem of relation back of amendments changing defendants has generally been better handled by the
courts, but incorrect criteria have sometimes been applied, leading sporadically to doubtful results. See 1A Barron & Holtzoff,
Federal Practice & Procedure § 451 (Wright ed. 1960); 1 id. § 186 (1960); 2 id. § 543 (1961); 3 Moore's Federal Practice,
par. 15.15 (Cum.Supp.1962); Annot., Change in Party After Statute of Limitations Has Run, 8 A.L.R.2d 6 (1949). Rule 15(c)
has been amplified to provide a general solution. An amendment changing the party against whom a claim is asserted relates
back if the amendment satisfies the usual condition of Rule 15(c) of “arising out of the conduct * * * set forth * * * in the
original pleading,” and if, within the applicable limitations period, the party brought in by amendment, first, received such
notice of the institution of the action--the notice need not be formal--that he would not be prejudiced in defending the action,
and, second, knew or should have known that the action would have been brought against him initially had there not been
a mistake concerning the identity of the proper party. Revised Rule 15(c) goes on to provide specifically in the government
cases that the first and second requirements are satisfied when the government has been notified in the manner there described
(see Rule 4(d)(4) and (5)). As applied to the government cases, revised Rule 15(c) further advances the objectives of the 1961
amendment of Rule 25(d) (substitution of public officers).
The relation back of amendments changing plaintiffs is not expressly treated in revised Rule 15(c) since the problem is generally
easier. Again the chief consideration of policy is that of the statute of limitations, and the attitude taken in revised Rule 15(c)
toward change of defendants extends by analogy to amendments changing plaintiffs. Also relevant is the amendment of Rule
17(a) (real party in interest). To avoid forfeitures of just claims, revised Rule 17(a) would provide that no action shall be
dismissed on the ground that it is not prosecuted in the name of the real party in interest until a reasonable time has been allowed
for correction of the defect in the manner there stated.
1987 Amendment
The amendments are technical. No substantive change is intended.
1991 Amendment
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The rule has been revised to prevent parties against whom claims are made from taking unjust advantage of otherwise
inconsequential pleading errors to sustain a limitations defense.
Paragraph (c)(1). This provision is new. It is intended to make it clear that the rule does not apply to preclude any relation back
that may be permitted under the applicable limitations law. Generally, the applicable limitations law will be state law. If federal
jurisdiction is based on the citizenship of the parties, the primary reference is the law of the state in which the district court
sits. Walker v. Armco Steel Corp., 446 U.S. 740 (1980). If federal jurisdiction is based on a federal question, the reference may
be to the law of the state governing relations between the parties. E.g., Board of Regents v. Tomanio, 446 U.S. 478 (1980). In
some circumstances, the controlling limitations law may be federal law. E.g., West v. Conrail, Inc., 107 S.Ct. 1538 (1987). Cf.
Burlington Northern R. Co. v. Woods, 480 U.S. 1 (1987); Stewart Organization v. Ricoh, 108 S.Ct. 2239 (1988). Whatever may
be the controlling body of limitations law, if that law affords a more forgiving principle of relation back than the one provided
in this rule, it should be available to save the claim. Accord, Marshall v. Mulrenin, 508 F.2d 39 (1st Cir.1974). If Schiavone v.
Fortune, 106 S.Ct. 2379 (1986) implies the contrary, this paragraph is intended to make a material change in the rule.
Paragraph (c)(3). This paragraph has been revised to change the result in Schiavone v. Fortune, supra, with respect to the
problem of a misnamed defendant. An intended defendant who is notified of an action within the period allowed by Rule
4(m) [subdivision (m) in Rule 4 was a proposed subdivision which was withdrawn by the Supreme Court] for service of a
summons and complaint may not under the revised rule defeat the action on account of a defect in the pleading with respect
to the defendant's name, provided that the requirements of clauses (A) and (B) have been met. If the notice requirement is met
within the Rule 4(m) [subdivision (m) in Rule 4 was a proposed subdivision which was withdrawn by the Supreme Court]
period, a complaint may be amended at any time to correct a formal defect such as a misnomer or misidentification. On the
basis of the text of the former rule, the Court reached a result in Schiavone v. Fortune that was inconsistent with the liberal
pleading practices secured by Rule 8. See Bauer, Schiavone: An Un-Fortune-ate Illustration of the Supreme Court's Role as
Interpreter of the Federal Rules of Civil Procedure, 63 Notre Dame L.Rev. 720 (1988); Brussack, Outrageous Fortune: The
Case for Amending Rule 15(c) Again, 61 S.Cal.L.Rev. 671 (1988); Lewis, The Excessive History of Federal Rule 15(c) and Its
Lessons for Civil Rules Revision, 86 Mich.L.Rev. 1507 (1987).
In allowing a name-correcting amendment within the time allowed by Rule 4(m), this rule allows not only the 120 days specified
in that rule, but also any additional time resulting from any extension ordered by the court pursuant to that rule, as may be
granted, for example, if the defendant is a fugitive from service of the summons.
This revision, together with the revision of Rule 4(i) with respect to the failure of a plaintiff in an action against the United
States to effect timely service on all the appropriate officials, is intended to produce results contrary to those reached in Gardner
v. Gartman, 880 F.2d 797 (4th Cir. 1989), Rys v. U.S. Postal Service, 886 F.2d 443 (1st Cir. 1989), Martin's Food & Liquor, Inc.
v. U.S. Dept. of Agriculture, 14 F.R.D.3d 86 (N.D.Ill.1988). But cf. Montgomery v. United States Postal Service, 867 F.2d 900
(5th Cir. 1989), Warren v. Department of the Army, 867 F.2d 1156 (8th Cir. 1989); Miles v. Department of the Army, 881 F.2d
777 (9th Cir. 1989), Barsten v. Department of the Interior, 896 F.2d 422 (9th Cir. 1990); Brown v. Georgia Dept. of Revenue,
881 F.2d 1018 (11th Cir. 1989).
1993 Amendment
The amendment conforms the cross reference to Rule 4 to the revision of that rule.
2007 Amendment
The language of Rule 15 has been amended as part of the general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout the rules. These changes are intended to be stylistic only.
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Former Rule 15(c)(3)(A) called for notice of the “institution” of the action. Rule 15(c)(1)(C)(i) omits the reference to
“institution” as potentially confusing. What counts is that the party to be brought in have notice of the existence of the action,
whether or not the notice includes details as to its “institution.”
2009 Amendment
Rule 15(a)(1) is amended to make three changes in the time allowed to make one amendment as a matter of course.
Former Rule 15(a) addressed amendment of a pleading to which a responsive pleading is required by distinguishing between the
means used to challenge the pleading. Serving a responsive pleading terminated the right to amend. Serving a motion attacking
the pleading did not terminate the right to amend, because a motion is not a “pleading” as defined in Rule 7. The right to amend
survived beyond decision of the motion unless the decision expressly cut off the right to amend.
The distinction drawn in former Rule 15(a) is changed in two ways. First, the right to amend once as a matter of course terminates
21 days after service of a motion under Rule 12(b), (e), or (f). This provision will force the pleader to consider carefully and
promptly the wisdom of amending to meet the arguments in the motion. A responsive amendment may avoid the need to decide
the motion or reduce the number of issues to be decided, and will expedite determination of issues that otherwise might be
raised seriatim. It also should advance other pretrial proceedings.
Second, the right to amend once as a matter of course is no longer terminated by service of a responsive pleading. The responsive
pleading may point out issues that the original pleader had not considered and persuade the pleader that amendment is wise.
Just as amendment was permitted by former Rule 15(a) in response to a motion, so the amended rule permits one amendment
as a matter of course in response to a responsive pleading. The right is subject to the same 21-day limit as the right to amend
in response to a motion.
The 21-day periods to amend once as a matter of course after service of a responsive pleading or after service of a designated
motion are not cumulative. If a responsive pleading is served after one of the designated motions is served, for example, there
is no new 21-day period.
Finally, amended Rule 15(a)(1) extends from 20 to 21 days the period to amend a pleading to which no responsive pleading
is allowed and omits the provision that cuts off the right if the action is on the trial calendar. Rule 40 no longer refers to a
trial calendar, and many courts have abandoned formal trial calendars. It is more effective to rely on scheduling orders or other
pretrial directions to establish time limits for amendment in the few situations that otherwise might allow one amendment as
a matter of course at a time that would disrupt trial preparations. Leave to amend still can be sought under Rule 15(a)(2), or
at and after trial under Rule 15(b). 1
Abrogation of Rule 13(f) establishes Rule 15 as the sole rule governing amendment of a pleading to add a counterclaim.
The times set in the former rule at 10 or 20 days have been revised to 14 or 21 days. See the Note to Rule 6.
1

If the proposed amendment to Rule 15(a)(3) ... changing the time period is approved by the Judicial Conference, the following
additional sentence will be added to the Committee Note: “Amended Rule 15(a)(3) extends from 10 to 14 days the period to respond
to an amended pleading.”

Notes of Decisions (5368)
Fed. Rules Civ. Proc. Rule 15, 28 U.S.C.A., FRCP Rule 15
Including Amendments Received Through 7-1-20
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Massachusetts General Laws Annotated
Massachusetts Rules of Civil Procedure
III. Pleadings and Motions (Refs & Annos)
Massachusetts Rules of Civil Procedure (Mass.R.Civ.P.), Rule 15
Rule 15. Amended and Supplemental Pleadings
Currentness
(a) Amendments. A party may amend his pleading once as a matter of course at any time before a responsive pleading is
served and prior to entry of an order of dismissal or, if the pleading is one to which no responsive pleading is permitted and the
action has not been placed upon the trial calendar, he may so amend it at any time within 20 days after it is served. Otherwise
a party may amend his pleading only by leave of court or by written consent of the adverse party; and leave shall be freely
given when justice so requires. A party shall plead in response to an amended pleading within the time remaining for response
to the original pleading or within 10 days after service of the amended pleading, whichever period may be the longer, unless
the court otherwise orders.
(b) Amendments to Conform to the Evidence. When issues not raised by the pleadings are tried by express or implied consent
of the parties, they shall be treated in all respects as if they had been raised in the pleadings. Such amendment of the pleadings
as may be necessary to cause them to conform to the evidence and to raise these issues may be made upon motion of any party
at any time, even after judgment; but failure so to amend does not affect the result of the trial of these issues. If evidence is
objected to at the trial on the ground that it is not within the issues made by the pleadings, the court may allow the pleadings to
be amended and shall do so freely when the presentation of the merits of the action will be subserved thereby and the objecting
party fails to satisfy the court that the admission of such evidence would prejudice him in maintaining his action or defense
upon the merits. The court may grant a continuance to enable the objecting party to meet such evidence.
(c) Relation Back of Amendments. Whenever the claim or defense asserted in the amended pleading arose out of the conduct,
transaction, or occurrence set forth or attempted to be set forth in the original pleading, the amendment (including an amendment
changing a party) relates back to the original pleading.
(d) Supplemental Pleadings. Upon motion of a party the court may, upon reasonable notice and upon such terms as are just,
permit him to serve a supplemental pleading setting forth transactions or occurrences or events which have happened since the
date of the pleading sought to be supplemented. Permission may be granted even though the original pleading is defective in
its statement of a claim for relief or defense. If the court deems it advisable that the adverse party plead to the supplemental
pleading it shall so order, specifying the time therefor.
Editors' Notes
REPORTER'S NOTES--1973
The first part of Rule 15(a) allows a party to amend his pleading prior to entry of an order of dismissal, under certain
circumstances, once, as a matter of course. The circumstances are: (1) the pleading is one with respect to which a responsive
pleading is permitted (see Rule 7(a)) and no responsive pleading has yet been served; or (2) the pleading is one to which no
responsive pleading is permitted (see Rule 7(a)) and the action has not yet been placed on the trial calendar. In the first case, no
time limit is imposed; in the second, amendment must take place within 20 days after service of the original pleading.
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Rule 15(a) is the same as Federal Rule 15(a) except that it also specifically limits the right of amendment as a matter of course
to the situation where there has not been an order of dismissal.
Because a motion is not considered a pleading within the meaning of Rule 15 (see Rule 7(a)), Federal Rule 15(a) if read literally,
would permit a plaintiff to amend his pleading, without leave of court, even after the Court had granted a motion to dismiss
or a motion for summary judgment.
Most of the federal courts which have considered the matter have held that a motion is not a pleading within the meaning of
Rule 15(a). Thus a mere filing of a motion to dismiss does not prevent the plaintiff from amending his complaint as a matter
of right. See Keene Lumber Co. v. Leventhal, 165 F.2d 815 (1st Cir.1948). It is however unclear whether the plaintiff should
be entitled to amend his complaint as a matter of right after a motion to dismiss or a motion for summary judgment has been
granted. The Court in Keene Lumber Co. held that the plaintiff's right to amend as a matter of course ended with the granting
of the motion to dismiss; so have most courts which have considered the matter. There are however enough contrary decisions
to cause the matter to be handled by a specific provision in Rule 15(a). See Breier v. Northern California Bowling Prop. Ass'n,
316 F.2d 787, 789 (9th Cir.1963); Peckham v. Scanlon, 241 F.2d 761 (7th Cir.1957).
The right to amend as a matter of course should not extend beyond the granting of a motion to dismiss or a motion for summary
judgment. Because the plaintiff, who has already had an opportunity to amend prior to the disposition of the motion, nonetheless
chose to stand (unsuccessfully) on his original pleading, the defendant who successfully moved against such pleading should
at the least be allowed to oppose the amendment. This does not burden the plaintiff unduly, since even if leave of court is made
a requirement, such leave will be liberally granted. See Moore, Federal Practice § 15.07[2], (2d ed. 1968). And even if leave to
amend is not granted, the plaintiff may still move for relief under Rules 59(e) or 60(b). These rules contain time limits, while
present post-dismissal practice under Rule 15(a) does not.
The second part of Rule 15(a) deals with amendments by leave of court or by written consent of the adverse party. Rule 15(a)
specifically provides that “leave shall be freely given when justice so requires.”
In Foman v. Davis, 371 U.S. 178, 83 S.Ct. 227, 9 L.Ed.2d 222 (1962), the Court strongly reaffirmed this mandate.
Rule 15(a) clearly alters prior Massachusetts practice. Amendment as a matter of right did not exist in Massachusetts. See G.L.
c. 231, §§ 51-56. Motions to amend were addressed to the discretion of the trial judge. Reilly v. Revere Racing Ass'n Inc., 349
Mass. 763, 208 N.E.2d 232 (1965). Thus an exception to the denial of a motion to amend merely raises the question of abuse
of discretion by the trial judge. Magaletta v. Millard, 346 Mass. 591, 195 N.E.2d 324 (1964).
Under the interpretation of Federal Rule 15(a) in Keene Lumber, supra, the plaintiff has the right to one amendment, without
leave of court, even though the defendant has filed a motion to dismiss the complaint.
Rule 15(a) changes Massachusetts law in another material respect. Under prior practice an amendment setting out new causes
of action could not be allowed. Boston Trust Funds Inc. v. Henderson, 341 Mass. 730, 170 N.E.2d 318 (1960); Beckwith v.
Massachusetts Turnpike Authority, 354 Mass. 766, 238 N.E.2d 364 (1968). No such limitation exists under Rule 15. Indeed,
Rule 15(d) permits the court, on terms, to allow a party to serve a supplemental pleading setting out further transactions or
occurrences or events which have happened since the date of the pleading sought to be supplemented. Previously, Massachusetts
law did not allow an amendment to a declaration attempting to introduce a cause of action that did not exist when the action
was brought. Sharpe v. Metropolitan Transit Authority, 327 Mass. 171, 97 N.E.2d 399 (1951).
Rule 15(b), which tracks Federal Rule 15(b), does not significantly change Massachusetts procedure. Issues, to whose trial the
parties expressly or impliedly consent, will, even if not raised by the pleadings, be treated in all respects as if they had been
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so raised. Although such amendment of the pleadings to conform to the evidence may be made at any time, failure to amend
does not affect the result of the trial.
If a party objects at the trial to evidence on the ground that it is not within the issues made by the pleadings, Rule 15(b) enjoins the
court freely to allow amendment unless the objecting party satisfies the court that admission of such evidence would prejudice
his case on the merits. A continuance may be granted to the objecting party to meet the evidence.
This rule differs slightly from previous Massachusetts practice. Although language of Mass.G.L. c. 231, § 51 (“at any time
before judgment”) appears sufficiently broad to permit the trial judge to allow amendment during trial where an objection is
made to the admission of certain evidence, the Court in Lewis v. Russell, 304 Mass. 41, 45, 22 N.E.2d 606, 608-609 (1939)
held that defective pleading cannot be cured merely by reference to the plaintiff's evidence. But even in Lewis, supra, the Court
concluded: “This decision does not affect the power of the Superior Court in its discretion to allow the defendant to amend her
answer on motion filed before judgment if, under all of the circumstances, justice appears to require such amendment.”
Rule 15(c) provides for the relation back of amendments whenever the claim or defense asserted arose out of the conduct,
transaction or occurrence attempted to be set forth in the original pleading. This provision ties directly to the statute of limitations.
Under Federal Rule 15(c) an amendment changing the party against whom a claim is asserted may relate back (and thus preclude
a statute of limitations defense) if the claim in the amended pleading arose out of the conduct, transaction or occurrence set
forth or attempted to be set forth in the original pleading and, within the period provided by law for commencing the action
against him, the party to be brought in by amendment (1) has received such notice of the institution of the action that he will not
be prejudiced in maintaining his defense on the merits and (2) knew or should have known that, but for a mistake concerning
the identity of the proper party, the action would have been brought against him.
Massachusetts practice is more liberal than Federal Rule 15(c) in allowing amendments adding or substituting party defendants
after expiration of the period of limitations. The Massachusetts rule is set out in detail in Wadsworth v. Boston Gas Company,
352 Mass. 86, 88-89, 223 N.E.2d 807, 809-810 (1967) in the following language:
“... It has often been said that the running of the statute of limitations is not a reason for denying an amendment and may
furnish a reason for allowing it. Johnson v. Carroll, 272 Mass. 134, 138, 172 N.E. 85; Peterson v. Cadogan, 313 Mass. 133,
134, 46 N.E.2d 517, and cases cited. In general, the law in this Commonwealth with respect to amendments is more liberal
than elsewhere, and cases from other jurisdictions are not in point. Neszery v. Beard, 226 Mass. 332, 334, 115 N.E. 420. See
Ideal Financing Ass'n Inc. v. McPhail, 320 Mass. 521, 523, 70 N.E.2d 311.
“There is ample authority for the proposition that where an action has been commenced before the statute of limitations has
run, a plaintiff may be allowed to substitute one defendant for another after the statute of limitations has run against the
proposed substitute defendant. McLaughlin v. West End St. Ry., 186 Mass. 150, 151, 71 N.E. 317. Genga v. Director Gen.
of Railroads, 243 Mass. 101, 104, 137 N.E. 637, and cases cited. After the amendment has been allowed and the defendant
brought into court by due process, the substitution relates back to the date of the writ and makes the substituted defendant
a party from that date. Johnson v. Carroll, 272 Mass. 134, 137, 172 N.E. 85. We discern no difference in principle between
permitting a plaintiff to substitute a defendant and permitting a plaintiff to add a defendant. See Cohen v. Levy, 221 Mass.
336, 337, 108 N.E. 1074; McPherson v. Boston Edison Co., 336 Mass. 94, 97, 142 N.E.2d 758. The effect in both cases is that
a different defendant is called upon to defend the action. We hold, therefore, that the propriety of allowing the amendment
in both cases is governed by the same rules.”
For statutory requirements governing amendment of names in Superior Court divorce proceedings, see G.L. c. 208 § 10.
Rule 15(d) provides that the court, upon motion of a party, may allow the party to serve a supplemental pleading setting forth
transactions, occurrences, or events postdating the pleading sought to be supplemented. This liberalizes Massachusetts law,
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which did not allow an amendment to sustain a new cause of action not intended when the writ was drawn. See Church v.
Boylston and Woodbury Cafe Co., 218 Mass. 231, 105 N.E. 883 (1914).

Notes of Decisions (255)
Rules Civ. Proc., Rule 15, MA ST RCP Rule 15
Current with amendments received through 03/1/2020
End of Document
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1996 WL 1186779
Only the Westlaw citation is currently available.
Superior Court of Massachusetts.
1

Robert Lurie, Thomas L. O'Connor, Daniel S.
Greenbaum, as he is Commissioner of the
Commonwealth of Massachusetts Department of
Environmental Protection.

AMERICAN POLICYHOLDERS
INSURANCE COMPANY,
v.
NYACOL PRODUCTS, INC., et al., 1
v.
Commercial Union Insurance Company, et al. 2
2

National Union Fire Insurance Company, and
Utica Mutual Insurance Company as third-party
defendants.

No. 918667.
|
Jan. 29, 1996.

MEMORANDUM OF DECISION AND ORDER ON
DEFENDANTS' MOTION FOR PROTECTIVE ORDER
GERSHENGORN.
*1 Plaintiff American Policyholders Insurance Company
(American) brings this action seeking a declaratory judgment
that it is not obligated to defend or indemnify defendants
Nyacol Products, Inc. (Nyacol), Robert Lurie (Lurie),
or Thomas L. O'Connor (O'Connor) (collectively NPI)
for claims brought against NPI by the Massachusetts
Department of Environmental Protection (DEP) and the
United States Environmental Protection Agency (EPA). The
defendants filed counterclaims for declaratory judgment
against American and also filed third-party claims seeking
similar declaratory relief against their other insurers,
Commercial Union Insurance Company (CU), National
Union Fire Insurance Company (National), and Utica Mutual
Insurance Company (Utica). NPI now moves for a protective
order from discovery noticed and proposed by American on
the grounds that such discovery will prejudice NPI in the EPA/
DEP proceedings. 3 Based on the following, NPI's motion is
allowed.

3

Although the protective order is sought only against
American, the third-party defendants have indicated,
through their briefs, an interest in conducting discovery
in this declaratory action. To avoid any future confusion
as to the same issues raised here, the court will treat the
motion as applying to both the plaintiff and third-party
defendants and its decision will be binding on each of
these parties.

BACKGROUND
This case involves insurance coverage for environmental
claims arising out of the Nyanza Superfund Site in Ashland,
Massachusetts (the site). Nyacol, Lurie and O'Connor have
been named as potentially responsible parties (PRP's) for the
multimillion dollar cleanup being undertaken by the state and
federal governments.
API brought the current action seeking declaratory relief in
1991. In 1994, CU filed two separate actions in Suffolk
Superior Court seeking declarations that it is not obligated
to defend or indemnify two other PRP's connected with the
site, one of which is Nyacol's parent corporation (the Suffolk
cases).
After CU noticed the deposition of James Critser, the former
plant manager of Nyanza, Inc., in the Suffolk cases, the
defendants in those actions moved for protective orders. The
protective orders were allowed and discovery in the Suffolk
cases was stayed pending resolution of the underlying EPA
proceedings.
API has noticed the deposition of James Critser in this case
and API has indicated that it intends to notice the depositions
of Lurie and O'Connor in the near future.

DISCUSSION
In Commercial Union Insurance Company v. RohmTech, Inc.,
Civ. No. 94-2231 (Suffolk Super.Ct. June 16, 1995), the court
allowed the protective order against CU as to all discovery,
including the deposition of James Critser, which has the
potential to establish the defendants' liability on the EPA
claim or to remove any limitation on the extent of such
liability. The court stated that “the insurer was paid to take the
risk so that if, between two parties, prejudice due to loss of
evidence or otherwise is to be suffered, the insurer must be the
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one to suffer. It cannot act for its own benefit to the prejudice
of its insured.” In Commercial Union Insurance Company v.
PQ Corporation, Civ. No. 94-2232 (Suffolk Super.Ct. June
20, 1995), a similar motion for protective order involving
nearly identical facts was allowed without opinion.
In the Suffolk cases, CU, like American in the present case, is
seeking declaration as to its duty to defend and indemnify its
insured. 4 All three cases involve the same site and the same
proceedings by EPA and DEP.
4

Although NPI brought the third-party actions seeking
declaratory relief against CU, Utica and National, NPI's
position as plaintiff as opposed to defendant does not
affect the court's analysis and determination concerning
the protective order. See Haskel, Inc. v. Superior Court,
39 Cal.Rptr.2d 520, 523 (Cal.App. 2 Dist.1995).

*2 American argues that it must continue to pay defense
costs while being prevented from demonstrating that it is not
obligated to do so. An insurer's duty to defend is antecedent to,
independent of, and broader than its duty to indemnify. Boston
Symphony Orchestra, Inc. v. Commercial Union Insurance
Company, 406 Mass. 7, 10, 545 N.E.2d 1156 (1989). The duty
to defend is based on facts alleged in the complaint and such
obligation is not and cannot be determined by reference to
facts proven at trial. Id. at 10-11, 545 N.E.2d 1156. The merits
of the claim are not grounds upon which an insurer can refuse
to defend the insured. Id. at 13, 545 N.E.2d 1156.
American argues that it has expended time and money to
defend claims which may not be covered under the terms
of the policy. If such is the case, American may be able to
show that it has no duty to indemnify NPI for any losses
incurred as a result of the EPA proceedings. Where, however,
the underlying complaint is reasonably susceptible of an
interpretation that it states or adumbrates a claim within
coverage, the insurer has a duty to defend. Id. at 11-12, 545
N.E.2d 1156; SCA Services v. Transportation Insurance Co.,
419 Mass. 528, 532-33, 646 N.E.2d 394 (1995) (no duty to
defend where site was ordered closed before effective date of
policy).

End of Document

American states that it has initiated discovery for the sole
purpose of supporting its position that the site became
contaminated through intentional dumping of hazardous
waste and thus the EPA/DEP claims are not covered under
the American policies. American argues that the manner by
which the site became contaminated is well known to EPA
and DEP and the intentional nature of the contamination is
irrelevant to the government agencies.
American, CU, National, and Utica were paid to insure NPI.
The insurers have a special relationship with NPI and a duty
to defend NPI until the underlying EPA suit is resolved or the
coverage issue can be determined without prejudice to NPI.
Haskel. Inc. v. Superior Court, supra at 528.
To eliminate any risk of inconsistent factual determinations
that could prejudice NPI, a stay of discovery, which may be
prejudicial to NPI, pending resolution of the EPA action is
appropriate when the coverage question turns on facts which
may be determinative in the underlying proceeding. Id. NPI
should not be required to fight a two-front war against both its
own insurers and EPA. Id. at 529. Despite American's claims
that no prejudice to NPI will result from its discovery, the
information American seeks as to NPI's intent and knowledge
concerning hazardous waste dumping at the site is so logically
related to the issues in the underlying EPA action that further
pursuit of that discovery would prejudice NPI's interest in that
action. Id. at 530.

ORDER
*3 Based on the foregoing, it is ORDERED that defendants/
third-party plaintiffs' motion for a protective order is
ALLOWED. It is further ORDERED that the plaintiffs may
proceed with any discovery which is not logically related
to the issues in the underlying EPA action and thus not
prejudicial to NPI's interests.
All Citations
Not Reported in N.E.2d, 1996 WL 1186779
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United States District Court, D. Massachusetts.
FONTAINE BROS., INC., Plaintiff,
v.
ACADIA INSURANCE COMPANY and
Union Insurance Company, Defendants.
Case No. 3:18-cv-11636-KAR
|
Signed 08/29/2019
Attorneys and Law Firms
Anjali V. Shankar, Jose Antonio Aguiar, Doherty, Wallace,
Pillsbury & Murphy, Springfield, MA, for Plaintiff.
Brian P. McDonough, McDonough Cohen & Maselek LLP,
Boston, MA, for Defendants.

MEMORANDUM & ORDER REGARDING
PLAINTIFF'S AND DEFENDANTS' CROSS
MOTIONS FOR SUMMARY JUDGMENT
(Dkt. Nos. 22 & 25)

the court denies Plaintiff’s motion and allows Defendants'
motion.
II. APPLICABLE LEGAL STANDARDS
“The court shall grant summary judgment if the movant
shows that there is no genuine dispute as to any material
fact and the movant is entitled to judgment as a matter of
law.” Fed. R. Civ. P. 56(a). In considering a motion for
summary judgment, the court must “consider[ ] the record
and all reasonable inferences therefrom in the light most
favorable to the non-moving part[y]. Where, as here, a district
court rules simultaneously on cross-motions for summary
judgment, it must view each motion, separately, through this
prism.” Estate of Hevia v. Portrio Corp., 602 F.3d 34, 40
(1st Cir. 2010). Interpretation and application of the relevant
provisions of an insurance policy are questions of law often
suitable for resolution on summary judgment. See Zurich Am.
Ins. Co. v. Elec. Maine, LLC, 927 F.3d 33, 35 (1st Cir. 2019);
see also Utica Mut. Ins. Co. v. Herbert H. Landy Ins. Agency,
Inc., 820 F.3d 36, 41 (1st Cir. 2016) (“ ‘Where [as here] facts
are not in dispute, the interpretation and application of the
[insurance] policy language is a question of law.’ ” (quoting
Massamont Ins. Agency, Inc. v. Utica Mut. Ins. Co., 489 F.3d
71, 72 (1st Cir. 2007) (alterations in original))); Nascimento
v. Preferred Mut. Ins. Co., 513 F.3d 273, 276 (1st Cir. 2008)
(“Under Massachusetts law, the interpretation of an insurance
policy and the application of policy language to known facts
pose questions of law for the court to decide.”).

ROBERTSON, U.S.M.J.
I. INTRODUCTION
*1 In 2009, the City of Worcester (“the City”) contracted
with Fontaine Brothers, Inc. (“Plaintiff”) for the installation
of a new ice refrigeration system at the City’s indoor ice
rink at the DCU Center. On April 29, 2015, after the
condensers in two chiller units eroded and stopped operating,
the City filed suit against Plaintiff, seeking to recover for the
costs of leasing temporary chillers and installing new ones.
This action by Plaintiff against Acadia Insurance Company
and Union Insurance Company (“Defendants”) seeks to
resolve whether an insurance policy issued to Plaintiff by
Defendants obligated them to defend and indemnify Plaintiff
against liabilities incurred in the lawsuit brought by the City.
Defendants removed the case to this court on the basis of
diversity, see 28 U.S.C. § 1332(a) and 1441(a), and the parties
consented to this court’s jurisdiction (Dkt. No. 11). See 28
U.S.C. § 636(c); Fed. R. Civ. P. 73. The court heard argument
from the parties on April 1, 2019 and took the motions under
advisement (Dkt. No. 34). For the reasons set forth below,

The parties agree that Massachusetts law governs this
dispute. 1 Under Massachusetts law, the insured bears the
initial burden of establishing that the case involves a generally
covered risk under the policy. See Sterngold Dental, LLC v.
HDI Global Ins. Co., 929 F.3d 1, 6 (1st Cir. 2019); Stor/Gard,
Inc. v. Strathmore Ins. Co., 717 F.3d 242, 247 (1st Cir. 2013);
Essex Ins. Co. v. BloomSouth Flooring Corp., 562 F.3d 399,
404 (1st Cir. 2009) (citing Highlands Ins. Co. v. Aerovox Inc.,
676 N.E.2d 801, 804 (Mass. 1997)). If the insured makes this
showing, “it falls to the insurer ‘to prove the applicability of
one or more separate and distinct exclusionary provisions.’
” Essex Ins. Co., 562 F.3d at 404 (quoting B & T Masonry
Const. Corp. v. Pub. Serv. Mut. Ins. Co., 382 F.3d 36, 39
(1st Cir. 2004) (citing Highlands Ins. Co., 676 N.E.2d at
804)). “Where there is doubt over the meaning of a term,
it is ‘appropriate to consider what an objectively reasonable
insured, reading the relevant policy language, would expect
to be covered.’ ” U.S. Liability Ins. Co. v. Benchmark Const.
Servs., Inc., 797 F.3d 116, 120 (1st Cir. 2015) (quoting Trs.
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of Tufts Univ. v. Commercial Union Ins. Co., 616 N.E.2d 68,
72 (Mass. 1993)).
1

Both parties cite to Massachusetts case law in support of
their respective positions (Dkt. Nos. 23 at 3-4; 26 at 6-7).

*2 “ ‘It is settled that an insurer’s duty to defend is
independent from, and broader than, its duty to indemnify.’
” Metro. Prop. & Cas. Ins. Co. v. Morrison, 951 N.E.2d
662, 667 (Mass. 2011) (quoting A.W. Chesterton Co. v. Mass.
Insurers Insolvency Fund, 838 N.E.2d 1237, 1256 (Mass.
2005)).
[T]he Massachusetts Supreme Judicial Court has stated that
“[a]n insurer has a duty to defend an insured when the
allegations in a complaint are reasonably susceptible of
an interpretation that states or roughly sketches a claim
covered by the policy terms.... In order for the duty
of defense to arise, the underlying complaint need only
show, through general allegations, a possibility that the
liability claim falls within the insurance coverage. There
is no requirement that the facts alleged in the complaint
specifically and unequivocally make out a claim within the
coverage. However, when the allegations in the underlying
complaint lie expressly outside the policy coverage and its
purpose, the insurer is relieved of the duty to investigate or
defend the claimant. The nature of the claim and not the
ultimate judgment against the insured triggers the duty to
defend even though the plaintiff may not succeed and the
claim may, in fact, be weak or frivolous ....”
Utica Mut. Ins. Co., 820 F.3d at 41 (quoting Morrison, 951
N.E.2d at 667) (citations and internal formatting omitted in
original).
III. BACKGROUND 2
2

The facts are drawn from Plaintiff’s and Defendants'
Statements of Material Facts (Dkt. Nos. 24 &
28), Plaintiff’s Response to Defendants' Statement of
Material Facts (Dkt. No. 29), Defendants' Response to
Plaintiff’s Statement of Material Facts (Dkt. No. 32)
and related documents. The court includes some facts
stated by Plaintiff that are denied by Defendants on the
basis that Plaintiff has provided no supporting indicia
of admissible evidence (see, e.g., Dkt. No. 32 at 5,
¶ 17) because these disputed facts are not material to
the legal questions before the court and supply helpful
background.

A. Worcester’s Lawsuit

On April 29, 2015, the City of Worcester (“the City”) brought
suit against Plaintiff, among others, 3 alleging breach of
contract (Count One) and negligence (Count Two) stemming
from the breakdown and failure of critical components of two
ice rink refrigeration units that Plaintiff had been contracted
to install (Dkt. No. 27-1 at 1). Six years earlier, in May
2009, the City entered into a multi-million-dollar contract
with Plaintiff “to install a brand-new ice refrigeration system,
to include, among other equipment and infrastructure, two
reciprocating glycol brine chiller packages” at an indoor ice
rink known as the DCU Center (Dkt. No. 32 at 1, 3, ¶¶
2, 6; Dkt. No. 1 at 1, ¶ 6). Plaintiff (or its subcontractors)
installed two refrigeration units, and by October 2009, they
were operational (Dkt. No. 27-1 at 2, ¶ 14). The City’s
lawsuit alleged that within four years of the installation,
the condensers within the refrigeration units failed because
(1) Plaintiff installed condensers with carbon steel tubes
instead of contractually-required stainless steel tubes and (2)
Plaintiff and its subcontractors did not adequately maintain
the condensers, also in breach of the contract (Dkt. No. 27-1
at 1, ¶ 2). The City’s complaint also sought indemnification
(Count Three) from Plaintiff for costs the City incurred based
on Plaintiff’s alleged breach of contract and negligence (Dkt.
No. 27-1 at 19, ¶ 132).
3

The City’s complaint also named Federal Insurance
Company, alleged to be Plaintiff’s surety; Sasaki
Associates, Inc., alleged to be the architect of record
for the construction project; Henry J. Coupe, alleged to
be Sasaki’s subcontractor; and SMG, alleged to have
managed and operated the DCU Center (Dkt. No. 27-1
at 2-3, ¶¶ 6-9).

*3 The City alleged the following in its complaint:
• The City entered into an Owner-Contractor Agreement
(“Agreement”) with Plaintiff, dated May 26, 2009, for
a contract price of $4,447,000, whereby Plaintiff agreed
to “ ‘provide all the supplies, materials and equipment,
and perform all labor, services and supervision necessary
and proper to undertake and complete the DCU Center
Ice System & Electrical project’ ” (Dkt. No. 27-1 at 5, ¶
20 (quoting the Agreement));
• A material component of the Agreement required
Plaintiff to install a new ice refrigeration system, in
part composed of two reciprocating glycol brine chiller
packages (“chillers”) (Dkt No. 27-1 at 5, ¶ 21);
• The Agreement required that the condenser components
of the chillers have stainless steel tubes and tube sheets,
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while the remaining parts of the condenser were to
consist of carbon steel (Dkt. No. 27-1 at 6, ¶ 23);
• One provision of the Agreement stated that “ ‘all
materials and equipment furnished ... and ... all Work will
be ... in conformance with the Contract Documents. All
Work not conforming to these requirements, including
substitutions not properly approved and authorized, may
be considered defective’ ” (Dkt. No. 27-1 at 6, ¶ 26)
(quoting the Agreement) (alterations in original);
• The Agreement named Plaintiff as the entity “
‘responsible for determining that all materials furnished
for the Work meet all the requirements of the Contract
Documents’ ” (Dkt. No. 27-1 at 6, ¶ 27 (quoting the
Agreement));
• The Agreement also called for Plaintiff to maintain the
new equipment and set out specifications for how that
maintenance was to be performed (Dkt. No. 27-1 at 7,
¶¶ 29-32);
• The Agreement called for Plaintiff to hire a subcontractor
for purposes of proper maintenance, but the contract
terms provided that Plaintiff would “ ‘be responsible to
[the City] for the acts and omissions of his employees,
Subcontractors, and their agents and employees, and
other persons performing any of the Work under a
contract with [Plaintiff]’ ” (Dkt. No. 27-1 at 7, ¶ 32-34
(quoting the Agreement));
• Plaintiff approved a submittal for a subcontractor that
included a plan, dated July 2, 2009 (revised July 8,
2009), for condensers containing carbon steel tubes and
tube sheets (Dkt. No. 27-1 at 10, ¶¶ 49-53);
• Plaintiff certified on that submittal that “it had
reviewed the submittal for compliance with the contract
documents,” despite that fact that the submittal did not
conform to the contract specifications and there was no
authorization for the change (Dkt. No. 27-1 at 10, ¶¶ 46,
52);
• In September 2009, Plaintiff installed the two chiller
packages containing condensers with carbon steel tubes
and tube sheets, which became operational in October
2009 (Dkt. No. 27-1 at 10, ¶¶ 55-56);
• In accordance with the Agreement, Plaintiff hired
subcontractors to maintain and service the chillers (Dkt.
No. 27-1 at 11, ¶ 57);

• The subcontractors failed to properly maintain the
condensers in the chillers (Dkt. No. 27-1 at 11, ¶ 58);
• “Even if [Plaintiff’s] subcontractors were under the
incorrect assumption that the condensers contained
stainless steel tubes and tube sheets, the corrosion and
one of its main causes should have been discovered
during the exercise of routine maintenance and water
treatment.” (Dkt. No. 27-1 at 11-12, ¶ 63);
*4 • After the termination of Plaintiff’s yearlong maintenance period, another entity assumed
responsibility for servicing the ice rink refrigeration
equipment in 2010 (Dkt. No. 27-1 at 12, ¶¶ 65-69);
• By October 2011, signs of corrosion in one of the
condensers were apparent, as it “contained orange/dark
brown ... muddy chips with a fair amount of magnetic
material” (Dkt. No. 27-1 at 13, ¶ 76 (alterations in
original));
• In September 2013, the City was made aware of the
advanced level of corrosion in the condensers that
resulted from Plaintiff’s or Plaintiff’s subcontractor’s
failure to adequately service and maintain the chillers, in
contravention of the Agreement (Dkt. No. 27-1 at 14, ¶¶
83-88);
• Without properly functioning condensers, the chiller units
could not operate and the ice rink was unusable (Dkt.
No. 27-1 at 14, ¶ 89);
• The City leased two temporary chillers for the ice rink
to ensure that the Worcester Sharks, the City’s hockey
franchise in the American Hockey League, could start its
season on schedule (Dkt. No. 27-1 at 4 & 14-15, ¶¶ 18
& 89-91);
• The City “ordered and installed two replacement
condensers, each containing approximately 300 stainless
steel tubes and stainless steel tube sheets,” which became
operational in February 2014 (Dkt. No. 27-1 at 15, ¶¶
97-98); and
• “In ordering the two temporary chiller units and the
two replacement condensers, the City [ ] incurred
damages in the amount of $529,139.00,” in addition to
administrative costs of $25,153.60 (Dkt. No. 27-1 at 16,
¶¶ 102-03).
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The City’s ten-count complaint sought to hold all defendants
jointly and severally liable for the total of $554,292.60 in
damages for the costs of temporary chiller units, replacement
condensers, and the administrative costs associated with
discovery and replacement of the failed units (Dkt. No. 27-1
at 28). Ultimately, Plaintiff reached a global settlement of all
claims against it. On July 28, 2017, the City’s lawsuit was
dismissed with prejudice after the parties filed a stipulation of
dismissal (Dkt. No. 24-5 at 3).
B. Policy and Denial of Coverage
Union Insurance Company issued a policy, 4 numbered CPA
0110270-21 (“the Policy”), to Plaintiff for the policy period
October 1, 2012 through October 1, 2013 (Dkt. No. 27-1
at 29). The Policy was, in industry parlance, a Commercial
General Liability Coverage policy, or CGL policy (Dkt.
No. 27-1 at 30-46). See Am. Home Assurance. Co. v. AGM
Marine Contractors, Inc., 467 F.3d 810, 811 (1st Cir. 2006).
In general, the Policy provided that Defendants “will pay
those sums that the insured becomes legally obligated to pay
as damages because of ... ‘property damage’ to which this
insurance applies” (Policy Sec. I(1)(a), Dkt. No. 27-1 at 30)
if the “ ‘property damage’ is caused by an ‘occurrence’ that
takes place in the ‘coverage territory’ ” during the policy
period (Policy Sec. I(1)(b)(1) & (b)(2), Dkt. No. 27-1 at 30).
On March 25, 2015, Defendant Acadia Insurance Company
(“Acadia”) sent Plaintiff a letter, acknowledging that it had
been “placed on notice” of the City’s claim against Plaintiff
(Dkt. No. 24-3 at 1). The letter explained that the Policy
did not afford coverage for the City’s claims, referencing
the Policy’s exclusions for certain “property damage” or
“impaired property” and asserting that the claims alleged by
the City would not qualify as an occurrence as that term was
defined in the Policy (Dkt. No. 24-3 at 3).
4

Plaintiff represents that it named both Union Insurance
and Acadia Insurance as defendants out of an abundance
of caution because Plaintiff received correspondence
relating to the Policy from each defendant (Dkt. No. 23
at 1 n.1).

*5 After the City filed suit, Plaintiff renewed its request for a
defense and indemnification under the Policy. In response, on
June 4, 2015, Plaintiff received a letter on Acadia letterhead
stating that the letter was written on behalf of “Union
Insurance Company (‘Acadia’)” again declining to provide
a defense or to indemnify Plaintiff against the City’s claims
(Dkt. No. 24-4 at 4). The letter explained that:

the Policy’s insuring agreement extends coverage to
sums that [Plaintiff] may become legally obligated to
pay as damages because of “property damage” caused
by an “occurrence.” Against this coverage grant, the
[City’s] complaint alleges that [Plaintiff] failed to construct
the refrigeration system for the DCU Center’s ice rink
in conformance with the Contract’s specifications by
utilizing condensers comprised of carbon steel tubes and
tube sheets, rather than stainless steel tubes and tube
sheets, which caused the condensers to corrode. The
[City’s] complaint also alleges that [Plaintiff] improperly
maintained the completed refrigeration system, which
caused the condensers to corrode further.
Property Damage sustained as a result of an insured’s
faulty work performance does not qualify as “ ‘property
damage’ caused by an ‘occurrence’ ” – i.e. property
damage caused by an “accident” – as required by the
Policy’s insuring agreement. As such, Acadia disclaims
defense and indemnity coverage for the potential liabilities
that the [City] alleges on that basis.
(Dkt. No. 24-4 at 4). Defendants also asserted that the
exclusion for “impaired property” precluded coverage.
IV. ANALYSIS
Plaintiff contends that Defendants are in breach of the Policy
because the City’s suit alleged property damage in the form
of corrosion of the condensers that occurred during the policy
period and that no exception applies to excuse coverage.
For their part, Defendants contend that the underlying suit
alleged faulty workmanship by Plaintiff that did not constitute
property damage caused by an occurrence or, alternatively,
that one of the Policy’s exclusions barred coverage. 5 The
court turns first to whether Plaintiff can “show[ ] that the
allegations in the underlying complaint fit within the covered
risks in the policy.” Essex Ins. Co., 562 F.3d 399, 404. “There
is no requirement that the facts alleged in the complaint
specifically and unequivocally make out a claim within the
coverage.” Sterilite Corp. v. Cont'l Cas. Co., 458 N.E.2d 338,
341 (Mass. App. Ct. 1983) (quoting Union Mut. Fire Ins.
Co. v. Inhabitants of Town of Topsham, 441 A.2d 1012, 1015
(Me. 1982)). If the allegations in the underlying complaint
can reasonably be construed as making out a claim that would
trigger coverage, then Defendants had a duty to defend. Essex
Ins. Co., 562 F.3d at 403.
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5

The court need not, and does not, address Defendants'
contention that defendant Acadia is entitled to summary
judgment on the separate ground that Union, not Acadia,
issued the Policy (Dkt. No. 26 at 6).

A. The Policy’s General Liability Coverage
The Policy obligates Defendants to “pay those sums that
the insured becomes legally obligated to pay as damages
because of ... ‘property damage’ to which this insurance
applies” (Policy Sec. I(1)(a), Dkt. No. 27-1 at 30). Property
damage is covered if “caused by an ‘occurrence’ that takes
place in the ‘coverage territory’ ” and during the policy period
(Policy Sec. I(1)(b), Dkt. No. 27-1 at 30). The Policy defines
“property damage” as “[p]hysical injury to tangible property,
including all resulting loss of use of that property” (Policy
Sec. V(17)(a), Dkt. No. 27-1 at 44). An “occurrence” is
defined as “an accident, including continuous or repeated
exposure to substantially the same general harmful conditions
(Policy Sec. V(13), Dkt. No. 27-1 at 43). A basic principle
of contract interpretation is that “words in insurance policies
are given their usual and ordinary meaning.” Mills Constr.
Corp., Inc. v. Nautilus Ins. Co., No. 1:18-cv-10549-IT, 2019
WL 1440404, at *3 (D. Mass. Mar. 31, 2019) (citing Hakim v.
Mass. Insurers' Insolvency Fund, 424 Mass. 275, 280 (1st Cir.
1997)). “Accident” is commonly defined as “ ‘an unexpected
happening without intention or design.’ ” Liberty Mut. Ins.
Co. v. Tabor, 553 N.E.2d 909, 912 (Mass. 1990) (quoting
Beacon Textiles Corp. v. Emp'rs Mut. Liab. Ins. Co., 246
N.E.2d 671, 673 (Mass. 1969)). The term can also encompass
“ ‘[u]nintended or unforeseen consequences of reckless or
negligent acts.’ ” Id. (quoting Vappi & Co. v. Aetna Cas. &
Sur. Co., 204 N.E.2d 273, 276 (Mass. 1965)). “Massachusetts
courts broadly construe the term ‘accident’ in an insurance
policy.” Hanover Ins. Grp., Inc. v. Raw Seafoods, Inc., 73
N.E.3d 831, 835 (Mass. App. Ct. 2017).
*6 The parties dispute whether the corrosion in the
condensers, alleged by the City to be attributable to Plaintiff’s
use of carbon steel, rather than stainless steel, tubes and
tube sheets in the condensers and to faulty maintenance,
constituted an “occurrence” under the Policy. Defendants
argue “that as a matter of Massachusetts law, faulty
workmanship cannot constitute an occurrence.” Gen. Cas.
Co. of Wis. v. Five Star Bldg. Corp., Civil Action No.
11-30254-DJC, 2013 WL 5297095, at *4 (D. Mass. Sept. 19,
2013). This argument is premised on the principle that “CGL
coverage is primarily directed to liabilities other than defects
in one’s own work,” Am. Home Assurance Co., 467 F.3d
at 812, a principle that the Massachusetts Supreme Judicial

Court (“SJC”) has apparently endorsed: “ ‘The risk intended
to be insured is the possibility that the goods, products or work
of the insured, once relinquished or completed, will cause
bodily injury or damage to property other than to the product
or completed work itself ....” Id. at 812-13 (emphasis supplied)
(quoting Commerce Ins. Co. v. Betty Caplette Builders, Inc.,
647 N.E.2d 1211, 1213 (Mass. 1995) (quoting Roger C.
Henderson, Insurance Protection for Products Liability and
Completed Operations: What Every Lawyer Should Know, 50
Neb. L. Rev. 415, 441 (1971)); citing Farmington Cas. Co.
v. Duggan, 417 F.3d 1141, 1142 (10th Cir. 2005); Modern
Equip. Co. v. Cont'l W. Ins. Co., 355 F.3d 1125, 1129 (8th Cir.
2004); Russ, 9A Couch on Insurance § 129:1 (3d ed. 1995)).
Based on this principle, “[s]ome courts have held that faulty
workmanship by the insured, so far as damage is only to
its product, does not constitute an ‘occurrence’ under CGL
policies, and others have held that faulty workmanship does
not constitute ‘property damage.’ ” Id. at 813 (comparing
Auto-Owners Ins. v. Hope Pride Cos., 684 N.W.2d 571,
577 (Neb. 2004) (holding that faulty workmanship does not
constitute an occurrence), with Amtrol, Inc. v. Tudor Ins. Co.,
2002 WL 31194863, at *6 (D. Mass. 2002) (holding that
faulty workmanship does not constitute property damage));
see also Friel Luxury Home Const., Inc. v. ProBuilders
Specialty Ins. Co. RRG, Civil Action No. 09-cv-11036-DPW,
2009 WL 5227893, at *5 (D. Mass. Dec. 22, 2009) (adopting
the view that CGL policies are not intended to pay the costs
associated with repairing or replacing the insured’s defective
work and products); Nat'l Union Fire Ins. Co. of Pittsburgh,
PA v. Modern Cont'l Const. Co., No. 082015BLS1, 2009 WL
6376180, at *3 (Mass. Super. Dec. 11, 2009). Perhaps because
the SJC “has not decisively circumscribed the bounds of what
constitutes an occurrence,” Five Star Bldg. Corp., 2013 WL
5297095, at *5, “other courts have focused solely upon the
exclusions of the CGL policy.” Am. Home Assurance Co.,
467 F.3d at 413 (citing Caplette, 647 N.E.2d at 1213). See,
e.g., Am. Home Assurance Co., 467 F.3d at 413, (assuming
arguendo that there was an occurrence and property damage
within the meaning of the policy and moving on to an analysis
of the disputed exclusion).
The City alleged that Plaintiff supplied condensers
with carbon steel components instead of the stainless
steel components called for by the contract, causing
premature corrosion in components of the chillers and that
Plaintiff’s substandard maintenance of the condensers further
contributed to the corrosion. Thus, the City’s complaint
plainly alleged faulty workmanship on the part of Plaintiff.
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Nonetheless, while the question is not free from doubt and
there are cases expressing a contrary view, the court concludes
that the allegations in the complaint paint a scenario that
could constitute an occurrence as defined in the policy. Courts
have recognized that, while “[f]aulty workmanship, alone,
is not an ‘occurrence,’ ” coverage may lie when “ ‘faulty
workmanship ... causes an accident.’ ” Davenport v. U.S.
Fid. & Guar. Co., 778 N.E.2d 1038 (Mass. App. Ct. 2002)
(table) (quoting Weedo v. Stone-E-Brick, Inc., 405 A.2d 788,
796 (N.J. 1979)); see also Five Star Bldg. Corp., 2013 WL
5297095, at *5 (collecting cases involving claims under CGL
policies involving faulty workmanship). In B&T Masonry
Const. Co. Inc., 382 F.3d 36, the First Circuit held without
extended discussion that the plaintiff insured had “satisfied
its threshold burden of showing coverage under an insuring
agreement.” Id. at 39. In the B & T Masonry case, the plaintiff
insured was a subcontractor that had performed masonry
work on a construction project for the City of Everett. After
construction was complete, Everett sued Barletta Engineering
Corporation, the general contractor, for water damage to
the building which, Everett alleged, was caused by faulty
construction. Barletta, in turn, sued its subcontractor B & T
(among others), alleging that B & T’s deficient masonry work
caused the damage to the building alleged by Everett. Id. at
37. The insuring agreement in the CGL policy at issue in the
B & T Masonry case appears, insofar as relevant, to have been
the same as the insuring agreement at issue in the instant case.
As in this case, the claim against B & T was premised on
faulty workmanship by the insured that caused or resulted in
damage to a building owned by the entity that contracted for
the construction work.
*7 In the instant case, there is no allegation in the
City’s complaint that Plaintiff intentionally or deliberately
authorized or approved the use of nonconforming condensers
in the project. While deliberate or intentional misconduct
is possible in light of the complaint’s allegations, it is
also possible that the authorization to use carbon steel
components rather than stainless steel components in the
condensers was the result of negligence in the course of a
complex construction project. The SJC has said that “injury
which ensues from the volitional act of an insured is still
an ‘accident’ within the meaning of an insurance policy
if the insured does not specifically intend to cause the
resulting harm or is not substantially certain that such harm
will occur.” Quincy Mut. Fire Ins. Co. v. Abernathy, 469
N.E.2d 797, 799 (Mass. 1984). The City’s complaint does
not allege that Plaintiff intended the condensers to corrode
and leaves open the possibility that Plaintiff was unaware

of any potential problem or did not foresee the corrosion
likely to result from the use of carbon steel components
or the maintenance work being done by its subcontractor.
In other words, the City’s complaint does not foreclose the
possibility that the corrosion resulting from Plaintiff’s alleged
faulty workmanship and maintenance might be shown to
be an unforeseen or unintended consequence of reckless or
negligent conduct.
There is a difference between the B &T Masonry case and
the instant case: the property damage allegedly caused by
B & T Masonry’s deficient masonry work arose from water
leakage into the building and included mold contamination of
ceilings, walls, floors, and other components. The property
damage was not confined to the masonry work itself. See B &
T. Masonry Constr. Co., Inc., 382 F.3d at 37; see also Five Star
Bldg. Corp., 2013 WL 5297095, at *3 (involving allegations
in the underlying complaint that the insured’s temporary
roof patches failed during a rainstorm, allowing rainwater
to soak insulation and cause damage to the interior of the
building and its contents). Here, in contrast, the complaint
alleged property damage confined to the condensers which
Plaintiff’s subcontractor supplied. But the definition of an
accident in Massachusetts case law does not appear to turn on
the question of whether the property damage caused by the
occurrence was limited to property supplied by or on behalf of
the insured. Any bar to coverage is best addressed under the
business risk exclusions in the Policy, to which the court turns
next. See B & T Masonry Const. Co., Inc., 382 F.3d at 39.
B. Business Risk Exclusions
While the court has concluded that it is possible to read the
underlying complaint as asserting an occurrence as defined in
the Policy, the court further finds that an applicable business
risk exclusion applies to relieve Defendants of any duty to
defend or indemnify. Subsection (m) of the Policy, titled
“Damage To Impaired Property or Property Not Physically
Injured” (hereinafter “the Impaired Property exclusion”), lists
as an exclusion “ ‘[p]roperty damage’ to ‘impaired property’
or property that has not been physically injured, arising
out of: (1) A defect, deficiency, inadequacy or dangerous
condition in ‘your product’ or ‘your work’; or (2) A delay or
failure by you or anyone acting on your behalf to perform a
contract or agreement in accordance with its terms” (Policy
Sec. I(2)(m), Dkt. No. 27-1 at 34). “[I]mpaired property”
is defined as tangible property, other than “your product”
or “your work,” that is useless or less useful because (a) it
includes “your product” or “your work,” which is “defective,
deficient, inadequate or dangerous,” or (b) “[y]ou have failed
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to fulfill the terms of a contract or agreement[,] if such
property can be restored to use by the repair, replacement,
adjustment or removal of ‘your product’ or ‘your work’ or
your fulfilling the terms of the contract agreement” (Policy
Sec. V(8), Dkt. No. 27-1 at 42). In turn, the policy defines
“your product” as “[a]ny goods or products, other than real
property, manufactured, sold, handled, distributed or disposed
of by” the insured or others trading in the insured’s name
(Policy Sec. V(21)(a), Dkt. No. 27-1 at 44). “Your work” is
defined as “(1) [w]ork or operations performed by you or on
your behalf; and (2) [m]aterials, parts or equipment furnished
in connection with such work or operations” (Policy Sec.
V(22)(a), Dkt. No. 27-1 at 45).
*8 Exclusions such as this one, which are “commonly
referred to as ‘business risk exclusions[,]’ ... serve to deny
coverage for certain types of claims that relate directly to the
insured’s faulty workmanship, as opposed to damage caused
to a third party.” Essex Ins. Co., 562 F.3d at 401. “The business
risk exclusions reflect the proposition that certain business
risks ‘are a normal, foreseeable and expected incident of
doing business and should be reflected in the price of the
product or service rather than as a cost of insurance to be
shared by others.’ ” Friel Luxury Home Const., Inc., 2009
WL 5227893, at *6 (quoting Essex Ins. Co., 562 F.3d at
407). “The goal of a general liability policy ‘is to protect
the insured from the claims of injury or damage to others,
but not to insure against economic loss sustained by the
insured due to repairing or replacing its own defective work
or products.’ ” Pac. Indem. Co. v. Lampro, 12 N.E.3d 1037,
1043 (Mass. App. Ct. 2014) (quoting Betty Caplette Builders,
Inc., 647 N.E.2d at 1213 (quoting 2 R. Long, Liability Ins.
§ 11.09(2) (1993)); see also Insituform Techs., Inc. v. Am.
Home Assurance Co., 566 F.3d 274, 275 (1st Cir. 2009)
(“CGL policies are primarily directed at liability sought to
be imposed by a third party and often exclude coverage for
mistakes in the insured’s own product or work.”)).
Turning to the City’s complaint, the question is whether the
allegations in the triggering complaint “generally demonstrate
a possibility that the liability claim falls within the scope
of the insurance policy.” Sterngold Dental LLC, 929 F.3d
at 6. Plaintiff cannot escape the application of the Impaired
Property exclusion here. The Policy defines “[y]our work”
to include “[m]aterials, parts or equipment furnished in
connection with ‘[w]ork or operations performed by you or
on your behalf]’ ” (Policy Sec. V(22)(a), Dkt. No. 27-1 at
45). Under both subparts of the Impaired Property exclusion,
whether the DCU Center is considered “impaired property”

or “property that has not been physically injured,” the damage
and resulting loss arose from Plaintiff’s work in the form of
faulty parts or equipment and Plaintiff’s failure to perform an
agreement in accordance with its terms (Policy Sec. I(2)(m),
Dkt. No. 27-1 at 34). Furthermore, the property was “restored
to use” by the removal and repair of Plaintiff’s product and
work (Policy Sec. V(8), Dkt. No. 27-1 at 42).
The City contracted with Plaintiff to replace the “ice system
and electrical infrastructure” of the ice rink, a part of the larger
arena (Dkt. No. 27-1 at 1, ¶ 1). Under the contract, Plaintiff
was responsible for “install[ing] a brand new ice refrigeration
system, to include, among other equipment and infrastructure,
two reciprocating glycol brine chiller packages,” components
of which were water cooled condensers with stainless steel
tubes and tube sheets (Dkt. No. 27-1 at 5-6, ¶¶ 21, 23).
According to the complaint, stainless steel is preferable to
carbon steel because stainless steel is less susceptible to
corrosion and requires less intensive maintenance (Dkt. No.
27-1 at 6, ¶ 24). Because Plaintiff installed carbon steel tubes
and tube sheets – contrary to the agreement specifications –
the condensers suffered severe corrosion within four years,
rendering them inoperable (Dkt. No. 27-1 at 14, ¶¶ 84-87).
“Without properly functioning condensers, both refrigeration
units could not be operated” and the City faced the possibility
of not having “a safe and reliable ice surface for the upcoming
hockey season” (Dkt. No. 27-1 at 14, ¶¶ 89-90). The faulty
condensers were equipment furnished in connection with
work or operations performed by Plaintiff or on its behalf, and
the condensers impaired the operations of the DCU Center ice
rink.
The corrosion that damaged the condensers cannot be
considered “sudden and accidental physical injury” that
would fit into the exception to the exclusion (Policy Sec.
I(2)(m), Dkt. No. 27-1 at 34). See Essex Ins. Co., 562
F.3d at 401 (noting that certain business risk exclusions
contain exceptions which, if applicable, restore coverage to
the insured). “Under Massachusetts law, ‘sudden’ carries a
temporal element requiring an abrupt, non-gradual” event
or change in condition. House of Clean, Inc. v. St. Paul
Fire & Marine Ins. Co., Inc., 775 F. Supp. 2d 302, 312 (D.
Mass. 2011) (citing Lumbermens Mut. Cas. Co. v. Belleville
Indus., Inc., 555 N.E.2d 568, 572 (Mass. 1990)). The City’s
complaint alleges that the corrosion was first discovered in
October 2011, two years after the chillers became operational
(Dkt. No. 27-1 at 10, 13, ¶¶ 56, 76) and that the condensers
stopped functioning in September 2013 due to the excessive
levels of corrosion that had built up since their installation

© 2020 Thomson Reuters. No claim to original
65 U.S. Government Works.

7

Massachusetts Appeals Court

Case: 2020-J-0333

Filed: 7/22/2020 12:18 PM

Fontaine Bros., Inc. v. Acadia Insurance Company, Slip Copy (2019)

(Dkt. No. 27-1 at 14, ¶¶ 83-89). Four years of corrosion that
worsened every year, finally resulting in failure, cannot be
considered “sudden.” Further supporting the application of
the exclusion is the allegation in the City’s complaint that
the ice rink was restored to functionality by the leasing of
temporary chillers and the replacement of the condensers
installed by Plaintiff (Dkt. No. 27-1 at 15, ¶¶ 91-97). The
alleged conditions at the DCU Center thus fit the definition of
“impaired property” in the Policy:
*9 “Impaired property” means tangible property, other
than “your product” or “your work”, that cannot be used or
is less useful because:
a. It incorporates “your product” or “your work” that is
known or thought to be defective, deficient, inadequate
or dangerous; or
b. You have failed to fulfill the terms of a contract or
agreement;
if such property can be restored to use by the repair,
replacement, adjustment or removal of “your product” or
“your work” or your fulfilling the terms of the contract
agreement.
(Policy Sec. V(8), Dkt. No. 27-1 at 42).
Plaintiff’s sole argument against the application of this
exclusion is that “[s]ince the installation and maintenance
of the condensers, the property at issue that was damaged,
was not [Plaintiff’s] ‘work’ or ‘product,’ [Plaintiff] could not
have, and did not, reasonably understand this exclusion to bar
coverage for property damage to third-party property such as
the condensers” (Dkt. No. 30 at 5). This contention ignores
unambiguous language in the Policy. The City’s complaint
alleges that Plaintiff was “the general contractor for the
construction project that is the subject matter of [the City’s]
lawsuit (Dkt. No. 27-1 at 2, ¶ 5) and that Plaintiff “agreed
to ‘provide all the supplies materials and equipment, and
perform all the labor, services and supervision necessary’ ”
for the project (Dkt. No. 27-1 at 5, ¶ 20 (quoting the agreement
between Plaintiff and the City)). The City’s complaint thus
alleges that the condensers and their maintenance were
Plaintiff’s product or work as those terms are defined in
the Policy. See Am. Home Assurance Co., 467 F.3d at 814
(rejecting the argument that floating docks that were not
manufactured by the insured were not its product under the
applicable CGL policy definitions).

Plaintiff’s reliance on Essex Insurance Co. is inapposite.
In that case, the First Circuit found a similar exclusion
inapplicable because the underlying complaint alleged
physical injury to a building requiring remediation distinct
from replacement and removal of the insured’s product
or work. In Essex Ins. Co., the underlying complaint
contained allegations that restoring the impaired property
(the building) to use required removing the insured’s carpet
tiles and installing air filters and bead-blasting the floor.
These measures, which went beyond simply removing the
insured’s defective carpet tiles, fell “outside the definition of
impaired property.” Essex Ins. Co., 562 F.3d at 408. The City’s
complaint contains no such allegations, nor do the allegations
in the complaint support an inference that any action was
required beyond the replacement of Plaintiff’s product or
work to restore the DCU Center rink to a usable condition.
Because the complaint leaves open no question that the
Impaired Property exclusion bars coverage under the Policy,
the Defendants had no duty to defend or indemnify. See
Am. Home Assurance Co., 467 F.3d at 816-17; Bond
Bros. v. Robinson, 471 N.E.2d 1332, 1336 (Mass. 1984)
(“There is nothing about the general nature or purpose of a
comprehensive general liability insurance policy that would
lead an insured reasonably to expect that the policy covered a
loss of the type involved here, caused by his breach of contract
and poor workmanship.”); Davenport, 778 N.E.2d at 1038, at
*1; contrast Essex Ins. Co., 562 F.3d at 408-09.
C. Plaintiff’s Chapter 93A Claim
*10 Plaintiff brings one count against Defendants for
violation of Massachusetts General Laws ch. 93A (Dkt. No.
1-1 at 10) (“Chapter 93A”). With respect to Chapter 93A
claims, “[t]he law ‘distinguishes between “consumer” and
“business” claims, the former actionable under § 9, the later
actionable under § 11.’ ” Pac. Indem. Co., 12 N.E.3d at
1041 (quoting Frullo v. Landenberger, 814 N.E.2d 1105, 1112
(Mass. App. Ct. 2004)). To prevail on a claim under Chapter
93A, a plaintiff must show a “ ‘loss of money or property,
real or personal,’ as a result of [an] unfair or deceptive act or
practice, or unfair method of competition, of another person
who engaged in trade or commerce.” Auto Flat Car Crushers,
Inc. v. Hanover Ins. Co., 17 N.E.3d 1066, 1076 (quoting
Mass. Gen. Laws ch. 93A, § 11, first para.). “An insurance
company which in good faith denies a claim of coverage on
the basis of a plausible interpretation of its insurance policy
is unlikely to have committed a violation of [Chapter] 93A.”
Gulezian v. Lincoln Ins. Co., 506 N.E.2d 123, 127 (Mass.
1987). Defendants' interpretation of the Policy was plausible.

© 2020 Thomson Reuters. No claim to original
66 U.S. Government Works.

8

Massachusetts Appeals Court

Case: 2020-J-0333

Filed: 7/22/2020 12:18 PM

Fontaine Bros., Inc. v. Acadia Insurance Company, Slip Copy (2019)

Further, as Plaintiff was not entitled to a defense or indemnity
from Defendants, Plaintiff has not shown a loss of money or
property as required for purposes of a Chapter 93A claim. For
at least these reasons, Defendants are entitled to judgment on
Plaintiff’s Chapter 93A claim.
V. CONCLUSION
For the foregoing reasons, Plaintiff’s Motion for Summary
Judgment (Dkt. No. 22) is DENIED; the Defendants' Motion
End of Document

for Summary Judgment (Dkt. No. 25) is GRANTED.
Judgment shall enter accordingly and the Clerk’s Office is
directed to close this case on the court’s docket.
It is so ordered.
All Citations
Slip Copy, 2019 WL 4120285
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MEMORANDUM AND ORDER
CASPER, District Judge.
I. Introduction
*1 Plaintiff General Casualty Company of Wisconsin
(“General Casualty”) has filed this lawsuit against defendants
Five Star Building Corporation (“Five Star”) and the
University of Massachusetts, Amherst (“UMass”) for a
declaratory judgment that an insurance policy (the “Policy”),
which General Casualty issued to Five Star, does not require
the insurer to provide coverage to Five Star for property
damage to the roof system 1 that UMass allegedly sustained
arising out of work that Five Star performed or to indemnify
it for any claims asserted by UMass. D. 1. Five Star has
counterclaimed for (1) a declaratory judgment that the Policy
entitles Five Star to coverage and indemnification for claims
asserted against it by U Mass; (2) breach of contract; and (3)
unfair and deceptive trade practices in violation of Mass. Gen.
Laws c. 176D and c. 93A. D. 7. General Casualty has moved
for summary judgment on its claim for a declaratory judgment
as to Count I and on Five Star's claims. D. 18. Five Star has
opposed General Casualty's motion and has cross-moved for
partial summary judgment on its declaratory judgment and
breach of contract claims. D. 26, D. 27. For the reasons stated
below, General Casualty's motion for summary judgment is

DENIED and Five Star's motion for summary judgment is
GRANTED.
1

Although General Casualty's complaint states claims for
two separate declaratory judgments, it only presses a
declaratory judgment as to Count I, which addresses
property damage to the roof system at Morrill Science
Center. D. 1 at 7. As to Count II, which addresses
property damage related to mold, General Casualty
acknowledges that this claim is now moot in light of
the fact that Five Star has not sought recovery for moldrelated damage. D. 19 at 13.

II. Burden of Proof and Standard of Review
The Court grants summary judgment where there is no
genuine dispute as to any material fact and the undisputed
facts demonstrate that the moving party is entitled to
judgment as a matter of law. Fed.R.Civ.P. 56(a). “A fact
is material if it carries with it the potential to affect the
outcome of the suit under applicable law.” Santiago—Ramos
v. Centennial P.R. Wireless Corp., 217 F.3d 46, 52 (1 st Ci
r.2000). The Court “view[s] the record in the light most
favorable to the nonmovant, drawing reasonable inferences
in his favor.” Noonan v. Staples, Inc., 556 F.3d 20, 25 (1 st
Cir.2009).
When “presented with cross-motions for summary judgment,
[the Court] ‘must view each motion separately,’ in the
light most favorable to the non-moving party, and draw all
reasonable inferences in that party's favor.” OneBeacon Am.
Ins. Co. v. Commercial Union Assurance Co. of Can., 684
F.3d 237, 241 (1st Cir.2012) (quoting Estate of Hevi a v.
Portrio Corp., 602 F.3d 34, 40 (1st Cir.2010)).
“The party who has the burden of proof on a dispositive
issue cannot attain summary judgment unless the evidence
that he provides on that issue is conclusive.” Torres Vargas v.
Santiago Cummings, 149 F.3d 29, 35 (1st Cir.1998). In other
words, the movant's showing must be sufficient for the court
to hold that “no reasonable trier of fact could find other than
for the moving party.” Id. (quoting Calderone v. United States,
799 F.2d 254, 258 (6th Cir.1986)).
Where the nonmovant bears the burden of proof on the
dispositive issue, the movant bears the initial burden of
explaining the reasons for the motion and identifying
admissible evidence that “demonstrate the absence of any
genuine issue of material fact.” Borges ex rel. S.M.B.W. v.
Serrano–Isern, 605 F.3d 1, 5 (1st Cir.2010). If the movant
does so, then the nonmovant “must, with respect to each
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issue on which she would bear the burden of proof at trial,
demonstrate that a trier of fact could reasonable resolve that
issue in her favor.” Id.
III. Factual Background and Procedural History
*2 The material facts of this case are undisputed. UMass,
a major state-run higher educational institution, hired Five
Star to upgrade the ventilation or “HVAC” system in a
portion of UMass's Morrill Science Center (“Morrill”). D.
19 ¶ 1 (General Casualty's Statement of Material Facts). 2
In July 2011, General Casualty had insured Five Star under
Comprehensive Insurance Policy No. CCI 0394412 (the
“Policy”). Id. ¶ 25. General Casualty issued the Policy to Five
Star and the policy was effective from May 9, 2011 through
May 9, 2012. Id. The Policy includes a Commercial General
Liability Coverage Form (the “CGL Form”) which provides,
in pertinent part:
2

General Casualty has incorporated its Statement of Facts
into its Memorandum in Support of its Motion for
Summary Judgment. To the extent the Court cites to
General Casualty's Statement of Facts, it refers to pp. 2–
7 of its Memorandum. Five Star has stipulated to General
Casualty's Statement of Material Facts. D. 28.

1. Insuring Agreement
a. We will pay those sums that the insured becomes legally
obligated to pay as damages because of “bodily injury”
or “property damage” to which this insurance applies. We
will have the right and duty to defend the insured against
any “suit” seeking those damages. However, we will have
no duty to defend the insured against any “suit” seeking
damages for “bodily injury” or “property damage” to which
this insurance does not apply. We may at our discretion,
investigate any “occurrence” and settle any claim or “suit”
that may result.

...
j. Damage to the Property
“Property damage” to:
...
(5) That particular part of real property on which you
or any contractors or subcontractors working directly or
indirectly on your behalf are performing operations, if
the “property damage” arises out of those operations; or
(6) That particular part of any property that must be
restored, repaired or replaced because “your work” was
incorrectly performed on it.
SECTION V—DEFINITIONS
...
13. “Occurrence” means an accident, including
continuous or repeated exposure to substantially the
same general harmful conditions.
...
17. “Property damage” means:
a. Physical injury to tangible property, including all
resulting loss of use of that property.
All such loss of use shall be deemed to occur at the time
of the physical injury that caused it; or
b. Loss of use of tangible property that is not physically
injured. All such loss of use shall be deemed to occur
at the time of the “occurrence” that caused it. For the
purpose of this insurance, electronic data is not tangible
property.
...

...
b. This insurance applies to “bodily injury” and
“property damage” only if:
(1) The “bodily injury” or “property damage” is caused
by an “occurrence” that takes place in the “coverage
territory” ...

22. “Your work”:
a. Means:
(1) Work or operations performed by you or on your
behalf; and

2. Exclusions

(2) Materials, parts or equipment furnished in connection
with such work or operations.

This insurance does not apply to:

b. Includes:
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*3 (1) Warranties or representations made at any
time with respect to the fitness, quality, durability,
performance or use of “your work”; and
(2) The providing of or failure to provide warnings or
instructions.
Id. ¶ 26.
The large majority of the HVAC upgrade involved work in the
interior of Morrill, but a small portion of the project involved
installation of ductwork and ductwork supports on the top of
the roof of the complex. D. 28 ¶ 2 (Five Star's Statement of
Material Facts). 3 However, as part of its effort to upgrade
the HVAC system, Five Star penetrated the existing roofing
system in numerous locations to install supports for duct work
and other rooftop structures related to the ventilation system.
D. 19 ¶ 2. To accomplish this, Five Star's subcontractors
penetrated the PVC membrane and layer of isocryanurate
insulation at locations where the duct supports would be
installed. Id. ¶ 3. Other subcontractors would then secure
supports to the concrete roof deck and install permanent
patches and flashing where Five Star and its subcontractors
had penetrated the roofing system. Id. ¶ 5–6.
3

General Casualty has stipulated to Five Star's Statement
of Material Facts. D. 34 at 2.

In some cases, Five Star and its subcontractors could not
accomplish this process in a single day and sometimes Five
Star penetrated the ceiling the day before installing the
supports and permanent patches. Id. ¶¶ 7–9. In these cases,
Five Star installed temporary patches pending the installation
of permanent patches. Id. This was the only work on the
roof that Five Star performed. D. 28 ¶ 2. It is common for
an HVAC contractor to puncture various building surfaces to
affix HVAC apparatus or supports for building structures. Id.
¶ 3.
During the evening of July 7–8, 2011, there was a severe
rainstorm at the worksite in Amherst, Massachusetts, during
which nine of Five Star's temporary patches failed. D. 19 ¶ 11.
This caused rainwater to pool on the surface of the patches,
allowing the adhesive securing the edges of the patches to
separate. Id. ¶ 12. The rainwater then penetrated the roof
membrane, traveled along the roof deck and pooled in lowlying areas. Id. ¶ 13. At these points, the insulation became
saturated, requiring the insulation's removal and replacement.
Id. ¶ 14. Only one failed patch was in a location in which
rainwater had soaked the roofing insulation. D. 28 ¶ 4. In

addition, the rainwater caused damage to the interior of the
building and its contents. D. 19 ¶ 20. Five Star reported this
matter to General Casualty, who agreed to provide coverage
for most of the damage to the interior and contents of the
building, but denied coverage for damage to the roofing
system. Id. ¶¶ 21–22.
General Casualty commenced this action on November 10,
2012. D. 1. Both parties have now moved for summary
judgment. D. 17, 27.
IV. Discussion
There are four legal issues raised by the parties' crossmotions. First, the parties dispute whether the water damage
at Morrill constituted an “occurrence” under the terms of
the Policy. Second, the parties disagree about whether the
first of two business risk exclusions, Subsection (2)(j)(5),
precludes insurance coverage because the roof constitutes
the “particular part” of the property upon which Five
Star was working. Third, the parties dispute whether
the second business risk exclusion in Subsection (2)(j)(6)
precludes insurance coverage because “[Five Star's] work was
incorrectly performed.” Fourth, the parties dispute whether
the General Casualty committed an unfair and deceptive trade
practice by denying insurance coverage. The Court considers
each issue in turn.
*4 At the outset, the Court notes that “[t]he interpretation
of an insurance contract is a question of law.” Bos. Gas
Co. v. Century I ndem. Co., 454 Mass. 337, 355, 910
N.E.2d 290 (2009). “The interpretation of an insurance
contract is no different from the interpretation of any other
contract, and [the Court] must construe the words of the
policy in their usual and ordinary sense.” Hakim v. Mass.
Insurers'Insolvency Fund, 424 Mass. 275, 280, 675 N.E.2d
1161 (1997). Where insurance agreements are “ambiguous,
‘doubts as to the ... meaning of the words must be resolved
against the insurance company ... and in favor of the insured.’
” Cody v. Conn. Gen. Life Ins. Co., 387 Mass. 142, 146, 439
N.E.2d 234 (1982) (quoting August A. Busch & Co. of Mass.
v. Liberty Mut. Ins. Co., 339 Mass. 239, 243, 158 N.E.2d
351 (1959)). Although courts often apply the constructions
of prior insurance agreements to similar provisions, see, e.g.,
Frankel v. J. Watson Co., 21 Mass.App.Ct. 43, 46, 484 N.E.2d
104 (1985), every insurance agreement is different and every
word “must be presumed to have been employed with a
purpose and must be given meaning and effect whenever
practicable.” All merica Fin. Corp. v. Certain Underwriters at
Lloyd's, London, 449 Mass. 621, 628, 871 N.E.2d 418 (2007)
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(citations omitted). With these principles in mind, the Court
addresses the insurance agreement at issue in this case.
A. The Rain Damage to the Morrill Roof Constitutes an
“Occurrence”
Five Star, as the insured, bears the burden of proving its claim
falls within the scope of coverage under the Policy. Allmerica
Fin. Corp., 449 Mass. at 628, 871 N.E.2d 418. Section 1 of
the CGL Form in the Policy provides that General Casualty
will pay those sums that it is obligated to pay arising out of
any “occurrence.” D. 19 at 5. The Policy defines “occurrence”
as “an accident, including continuous or repeated exposure to
substantially the same general harmful conditions.” Id. at 6,
871 N.E.2d 418. Courts in this district and other jurisdictions
have been repeatedly called upon to construe the meaning of
“occurrence.” See, e.g., Am. Home Assur. Co. v. AGM Marine
Contractors, Inc., 379 F.Supp.2d 134, 136 (D.Mass.2005),
aff'd 467 F.3d 810 (1 st Ci r.2006); Cheri ngton v. Erie Ins.
Property & Cas. Co., No. 12–0036, 2013 WL 3156003, at n.
19 (W.Va. Jun.18, 2013) (collecting cases).
General Casualty argues that as a matter of Massachusetts
law, faulty workmanship cannot constitute an occurrence.
D. 19 at 8. Some courts applying Massachusetts law
have reached this conclusion. See AGM, 379 F.Supp.2d
at 136 (citing Davenport v. U.S. Fid. & Guar. Co.,
56 Mass.App.Ct. 1109 (2002) (Table) for the proposition
that “faulty workmanship fails to constitute an accidental
occurrence in a commercial general liability policy”). Five
Star has countered that even assuming Five Star installed the
temporary patches negligently, faulty workmanship fails to
constitute an occurrence only if it is the sole isolated cause
of the property damage; indeed Five Star argues that the true
occurrence in this case was the rainstorm that caused the
damage and not its own workmanship, faulty or otherwise. D.
31 at 4 (citing Oxford Aviation, Inc. v. Global Aerospace, Inc.,
680 F.3d 85 (1st Ci r.2012) (applying Maine law); Davenport,
56 Mass.App.Ct. at 1109). In short, the thrust of Five Star's
argument is that although faulty workmanship may not itself
constitute an occurrence, the occurrence here was a torrential
rainstorm which lead to leaking, even if that leaking was
caused in part by its allegedly faulty workmanship.
*5 Although the Supreme Judicial Court has not
decisively circumscribed the bounds of what constitutes an
occurrence under Massachusetts law, other courts applying
Massachusetts law have endorsed the distinction that
Five Star posits. For example, the Massachusetts Appeals
Court, in deciding Davenport, noted that although “[f]aulty

workmanship, alone, is not an ‘occurrence,’ ” insurance
coverage would extend to “faulty workmanship which causes
an accident.” 56 Mass.App.Ct. at 1109 (quoting Weedo
v. Stone–E–Brick, Inc., 81 N.J. 233, 405 A.2d 788, 796
(N.J.1979) (noting that “the policy in question does not
cover an accident of faulty workmanship but rather faulty
workmanship which causes an accident”); see also Nat' l
Union Fire Ins. Co. of Pittsburgh, PA v. Modern Cont'l
Const. Co., Inc., No. 08–2015–BLS–1, 2009 WL 6376180,
at *3 (Mass.Super.Dec.11, 2009) (construing “occurrence”
and “accident” broadly to find that faulty workmanship
causing the collapse of the I–90 Connector Tunnel to be an
“accident” and therefore an “occurrence”). Moreover, while
some courts in other jurisdictions initially followed Weedo,
see, e.g., Ohio Cas. Ins. Co. v. Bazzi Constr. Co., Inc., 815
F.2d 1146, 1148 (7th Cir.1987) (holding that insurance policy
covered property damage caused by faulty workmanship,
where damage to property was not part of general contractor's
work product), other courts have gone even farther, finding
that faulty workmanship can constitute an accident and
thus an occurrence, provided that the “defective work ...
[was] without intention or design.” See, e.g., Sheehan Const.
Co., Inc. v. Cont'l Cas. Co., 935 N.E.2d 160, 171–72
opinion adhered to as modified on reh'g, 938 N.E.2d 685
(Ind.2010) (internal quotation marks omitted). Additionally,
“[t] hree states have enacted legislation requiring [general
liability insurance] policies to include coverage for defective
work and/or injuries and damages attributable thereto.”
Cherington, 231 W.Va. 470, 745 S.E.2d 508, 2013 WL
3156003, at n. 20 (citing Ark.Code Ann. § 23–79–155(a)
(2) (2011); Colo.Rev.Stat. § 13–20–808(3) (2010); S.C.Code
Ann. § 38–61–70(B)(2) (2011)).
Even considering Weedo, which Massachusetts courts have,
the rain damage to the Morrill roof constitutes an occurrence.
Assuming that Five Star engaged in faulty workmanship,
its workmanship extended only as far as the installation
of temporary patches and not to the roof itself. D. 28 at
1–2. Thus, Five Star does not seek coverage for faulty
workmanship itself, but rather coverage of the damage
resulting from the rainstorm even if such allegedly faulty
workmanship contributed to the leaking. The rain damage to
the roofing system, therefore, is an “occurrence” under the
Policy.
B. The Exclusion in Section (2)(j)(5) Does Not Bar
Coverage
Once there has been a showing of coverage under the
Policy, the burden is on General Casualty to show that such
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coverage is excluded by exclusions in the Policy. Hakim
v. Mass. Insurers' InsolvencyFund, 424 Mass. 275, 283 n.
13, 675 N.E.2d 1161 (1997). Section 2(j)(5) of the CGL
Form excludes from coverage “ ‘property damage’ ... to
[t]hat particular part of real property on which you or any
contractors or subcontractors working directly or indirectly
on your behalf are performing operations, if the ‘property
damage’ arises out of those operations.” D. 20–8 at 46.

analogous exclusion barred recovery for damage to the
foundation, but that “plaintiffs' claimed damages to the
superstructure did not fall within the exclusionary language
and were recoverable.” Id. at 46, 484 N.E.2d 104. In so
doing, the Court distinguished “between damage to the work
product of the insured and damage to larger units of which the
insured's work product is but a component.” Id. (collecting
cases).

*6 General Casualty argues that the entire roof was the
“particular part” on which Five Star and its subcontractors
were working and therefore that damage to the roof is
excluded from coverage. D. 19 at 11. In support of this
argument, General Casualty cites Jet Line Servs., Inc. v. Am.
Emp'rs Ins. Co., 404 Mass. 706, 711, 537 N.E.2d 107 (1989).
In that case, a property owner hired the plaintiff to clean the
entirety of a petroleum tank. Id. at 707, 537 N.E.2d 107. While
the plaintiff's employees were working, the petroleum tank
exploded. Id. In applying an exclusion analogous to Section
2(j)(5), the Court held that because “the insured was retained
to perform work on an entire unit of property ... the exclusion
[applied to] damage to the entire unit.” Id. at 712, 537 N.E.2d

General Casualty would have the Court disregard Frankel
and consider it inconsistent with later decisions. D. 34 at

107. 4
4

General Casualty also cites Lusalon, Inc. v. Hartford Acc.
& Indem. Co., 400 Mass. 767, 770, 511 N.E.2d 595
(1987) and Bond Bros. v. Robinson, 393 Mass. 546, 547–
48, 471 N.E.2d 1332 (1984) for the same proposition,
but neither compels a different outcome here. Lusalon
addressed an insurer's obligation to provide coverage to
a contractor who negligently cleaned window frames. L
usalon, 400 Mass. at 767. On further appellate review,
the Court agreed with the Appeals Court that cleaning the
frames was part of the contractor's work product. Id. at
770 & n. 4. Similarly, Bond Bros. addressed a contractor's
failure to complete the installation of reinforcing steel
and welded wire mesh for a concrete foundation. 393
Mass. at 547, 471 N.E.2d 1332. The Court assumed
in passing, without deciding, that the contractor's work
product was the entire foundation, but decided the case
on a different exclusion. Id. at 548, 471 N.E.2d 1332. In
essence, the circumstances in question in those cases was
more akin to the factual scenario in Jet Line than that in
Frankel.

Five Star, in turn, relies on Frankel, in which the plaintiffs
contracted with the insured to move and construct a new
foundation for their farmhouse. Frankel, 21 Mass.App.Ct. at
44, 484 N.E.2d 104. Once the insured moved and lowered
the farmhouse onto the new foundation, the farmhouse's
superstructure began to sag. Id. The Court found that an

8. 5 However, later decisions in Massachusetts strengthen the
distinction between property damage that goes to the essence
of the insured's work, which falls within the scope of the 2(j)
(5) exclusion, and property damage that is merely incidental
to the insured's work to which the exclusion does not apply.
As the Supreme Judicial Court noted in Commerce Ins. Co. v.
Betty Caplette Builders, Inc., 420 Mass. 87, 92, 647 N.E.2d
1211 (1995), “the exclusion does not apply where the product
or work causes damages to other persons or property. In such
a situation, while there would not be coverage for damage to
the work or product itself, damages caused by the product to
other work or products would be covered.” Id. This distinction
is consistent with the goal of the exclusion, “which is to
protect the insured from the claims of injury or damage to
others, but not to insure against economic loss sustained by
the insured due to repairing or replacing its own defective
work or products.” Id. (quoting 2 R. Long, Liability Ins. §
11.09(2) (1993)).
5

General Casualty cites Fed. Ins. Co. v. Hermitage
Ins. Co., No. 00–12310–DPW, 2002 W L 31194872
(D.Mass. Sept.25, 2002) for the proposition that there is
“significant doubt” as to Frankel's continued validity in
Massachusetts. Id. (citing Donovan v. Commercial Union
Ins. Co., 44 Mass.App.Ct. 596, 600, 692 N.E.2d 536
(1998)). First, Donovan does not overrule Frankel, as it
applies the distinction discussed in Frankel.Id. at 602,
484 N.E.2d 104. Second, Massachusetts courts continue
to construe exclusions that are limited to “that particular
part of the property” as being limited to “coverage for
the work product of the insured but not for damage to
larger units of which the insured's work product is but
a component.” U.S. Fire Ins. v. Peerless Ins. Co., No.
00–5595, 2004 W L 1515591, at *8 (Mass.Super. June
15, 2004); see also Mello Const., Inc. v. Acadia Ins. Co.,
70 Mass.App.Ct. 1104 (2007) (Table) (distinguishing
Frankel but finding it is “consistent with this Court's
stance”); E.H. Spencer & Co., LLC v. Essex Ins. Co.,
No. 06–0135, 2009 WL 2231222 (Mass.Super. May
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27, 2009) (noting that Jet Line and Frankel are “easily
reconciled” and applying Jet Line because insured “was
hired to build the dwelling in question”), aff' d, 79
Mass.App.Ct. 1109 (2011) (noting that insured is not
seeking damages for “other property” than the insured's
work product) (citing Caplette, 420 Mass. at 92–93, 647
N.E.2d 1211). Nor has the First Circuit dispensed with
Frankel. See Essex Ins. Co. v. BloomSouth Flooring
Corp., 562 F.3d 399, 407 (1st Ci r.2009) (citing Frankel
and recognizing distinction between damage to insured's
own work product and damage to other property).
The Court therefore disagrees with the suggestion that
Frankel is no longer good law.

Here, the scope of Five Star's work extended only to the
replacement of the ventilation system. D. 19 ¶ 1. U Mass did
not hire Five Star to replace or repair its roof. Id. As part of
its work, Five Star was required to puncture holes in the roof,
which did in part facilitate the rainwater's penetration of the
building. Id. ¶¶ 2, 11, 647 N.E.2d 1211. However, Five Star's
roof-work was merely incidental to the replacement of the
HVAC ventilation system; indeed, it accounted for less than
2.5 percent of Five Star's total work on the project. D. 28 ¶
2. For this reason, the Court cannot say that Five Star's work
on the roof went to the essence of the work that it UMass
contracted it to perform. Instead, this is a situation where
“the ... work causes damages to other ... property,” Caplette,
420 Mass. at 92, 647 N.E.2d 1211, and not “to the product
or the completed work [i.e. the ventilation system] itself.”
Id. (quoting Roger C. Henderson, Insurance Protection for
Products Liability and Completed Operations–What Every
Lawyer Should Know, 50 Neb. L.Rev. 415, 441 (1971)). The
cases cited by General Casualty, therefore, do not aid its
position here where the damage claimed bears an insufficient
nexus to the scope of the work Five Star was engaged to
perform. Accordingly, the Court finds that the Section 2(j)(5)
exclusion does not apply.
C. The Exclusion in Section (2)(j)(6) Does Not Bar
Coverage
*7 Section 2(j) (6) of the Policy excludes from coverage “
‘property damage to’ ... [t]hat particular part of any property
that must be restored, repaired or replaced because ‘your
work’ was incorrectly performed on it.”
Five Star argues that General Casualty has not demonstrated
that Five Star or its subcontractors engaged in faulty
workmanship or performed work incorrectly. D. 41 at 20
(transcript of oral argument); D. 31 at 8 (noting that “General
Casualty presents no evidence of faulty workmanship or the

‘incorrect perform [ance]’ of Five Star's work”). Although
General Casualty argues that the temporary patches were
faulty or indicate “incorrect performance” because the
temporary patches were installed to keep rainwater out and
they failed to do so, D. 19 at 3, this argument assumes
either a strict liability or breach of contract theory of faulty
workmanship. Given the language in the Policy, a negligence
standard and not a strict liability or breach of contract
standard should apply. See, e.g., Lundquist v. Cambridge
Mut. Fire Ins. Co., No. 05–917, 2007 WL 4711404, at *4
(Mass.Super.Dec.14, 2007) (applying the language in an
insurance policy to determine whether the construction of the
foundation at issue “was in accord with the common practice
at the time it was built, is faulty, inadequate or defective, thus
excluding coverage for the plaintiff's losses”).
Although the parties agree that the material facts are
undisputed in regard to this issue, General Casualty, the party
that bears the burden on demonstrating that a given exclusion
applies, Hakim, 424 Mass. at 283 n. 13, 675 N.E.2d 1161,
has failed to do so on this record. Five Star has proffered
evidence demonstrating that penetration of building surfaces
is common practice when installing HVAC systems. D. 28
¶¶ 3–4 (relying upon the uncontroverted affidavit of Kevin
Perrier, founder, president and sole shareholder of Five Star, 6
that attests that “[i]t is very common, indeed necessary, for
an HVAC contractor to puncture or penetrate various building
surfaces, sometimes removing portions of building materials,
in order to affix HVAC apparatus or supports to building
structures” and that the work on the Morrill projections
“involved the penetration of floors, concrete walls, drywall,
ceilings and roofing materials,” Perrier Aff., D. 29 at ¶ 7). See
Bergendahl v. Mass. Elec. Co., 45 Mass.App.Ct. 715, 719–
20, 701 N.E.2d 656 (1998) (noting that “compliance with
industry practice militates against a finding of negligence”
and even if such is not necessarily conclusive, it is the
plaintiff's burden to bring forward countervailing evidence
of negligence notwithstanding conformity with industry
standards) (collecting cases). Moreover, Perrier attests that,
as demonstrated in the Moisture Survey Plan, Exh. A, Perrier
Aff., “[o]nly one failed patch was in an area in which roofing
insulation was water-soaked, and that was only on the edge
of a large soaked area,” “[a]ll other areas where insulation
became water-soaked were not in an area in which a patch
had failed,” and even in most areas where the insulated was
water-soaked, “Five Star had not applied patches or otherwise
performed work on the roof at all.” Perrier Aff., D. 29 at ¶¶
10–11 (emphasis in original).
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6

For the purposes of summary judgment, General
Casualty did not dispute the “additional assertions
premised upon the affidavit of [Five Star's] owner and
president, Kevin Perrier.” D. 34 at 2.

*8 Although General Casualty asserts that the failure
of (nine of) the temporary patches indicate incorrect
performance, D. 19 at 3, “saying so does not make it so,” Raad
v. Lime Fi n. Servs., Ltd., No. 11–11791, 2012 WL 4469107, at
* 4 (D.Mass. Sept.28, 2012), and General Casualty has failed
to show, on this record, how such workmanship fell below a
reasonable standard of care.
In light of the foregoing, the Court finds that there is no
genuine issue of material fact precluding summary judgment
in Five Star's favor in regard to coverage of its claim under
the Policy. Accordingly, the Court therefore DENIES General
Casualty's motion for summary judgment as to Count I and
ALLOWS Five Star's motion for summary judgment as to
Count I of its counterclaims.
D. Five Star's Breach of Contract Claim
In Count II of its counterclaims, Five Star alleges that by
declining to provide insurance coverage, General Casualty
has breached the terms of the Policy. D. 7 ¶¶ 17–18. The
elements of a breach of contract claim are: 1) the existence of
a valid and binding contract; 2) the breach of that contract by
one party; and 3) that the other party suffered damages from
that breach. Michelson v. Digital Fin. Servs., 167 F.3d 715,
720 (1st Cir.1999) (applying Massachusetts law). As both
parties rely on the Policy in asserting their claims, they do not
dispute that the Policy is a valid and binding contract. See D.
19 ¶ 25. For the reasons discussed above, General Casualty
breached that contract by denying coverage under the Policy.
As a consequence of this breach, Five Star suffered damages
by facilitating the roof repairs at a cost of $276,875.00. Id. ¶
23. Accordingly, the Court ALLOWS summary judgment in
favor of Five Star as to its breach of contract claim consistent
with its ruling as to the scope of coverage under the Policy.
E. Five Star's Mass. Gen. Laws c. 93A and 176D Claim
Five Star has further alleged that by declining to provide
coverage for the damage to the roof, General Casualty has also
End of Document

committed an unfair and deceptive act or practice in violation
of Mass. Gen. Laws c. 93A and c. 176D. D. 7 at 6. In its
motion for summary judgment, General Casualty argued that
it was entitled to a finding as a matter of law that there was
no such unfair or deceptive act or practice because General
Casualty's actions were “legally correct.” D. 19 at 13. In light
of this Court's ruling regarding coverage in favor of Five
Star, the Court cannot make this predicate finding and this
argument cannot succeed. Accordingly, the Court DENIES
summary judgment to General Casualty as to this claim.
However, even in denying General Casualty's motion for
summary judgment, the Court notes that there appears to be no
evidence of bad faith in the record. In fact, General Casualty
agreed to provide coverage for most of the damage to the
interior and contents of the building, D. 19 ¶ 22, militating
against a finding of bad faith. Moreover, the Court notes that
General Casualty's interpretation of the Policy at issue did
not appear implausible given the state of the law as discussed
above. See Gulezi an v. Lincoln I ns. Co., 399 Mass. 606, 613,
506 N.E.2d 123 (1987) (noting that “[a]n insurance company
which in good faith denies a claim of coverage on the basis
of a plausible interpretation of its insurance policy is unlikely
to have committed a violation of G.L. c. 93A”). However,
given that the only argument before the Court is General
Casualty's argument that its actions were “legally correct,” the
Court takes no further action as to Count III of Five Star's
counterclaims at this juncture. 7
7

Five Star has not cross-moved for summary judgment on
this claim. See D. 41 at 32.

V. Conclusion
*9 For the foregoing reasons, the Court ALLOWS Five
Star's motion for summary judgment, D. 27, and DENIES
General Casualty's motion for summary judgment, D. 17.
So ordered.
All Citations
Not Reported in F.Supp.2d, 2013 WL 5297095
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COMPANY OF PITTSBURGH, PA
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CONSTRUCTION COMPANY, INC.
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Commercial insurance company had duty to
defend insured for damages caused by an
accident while constructing vehicle tunnel.
Insured held a commercial general liability
policy (CGL) that covered property damage
due to an “occurrence”. Insurer argued that the
collapse of a tunnel ceiling was not an occurrence
under the policy. However, the language in the
policy provided a broad protection, including the
tunnel collapse, thus triggering insurer's duty to
defend.

MEMORANDUM OF DECISION AND ORDER
ON PLAINTIFF'S MOTION FOR JUDGMENT
ON THE PLEADINGS AND MOTION TO
DISMISS DEFENDANT'S COUNTERCLAIMS

that it has no duty to defend or indemnify defendant
Modern Continental Construction Company, Inc. (“Modern”)
for property damage claims asserted against Modern in
connection with the ceiling collapse of the I–90 Connector
Tunnel, part of the “Big Dig.” National Union now moves for
judgment on the pleadings. It also moves to dismiss Modern's
breach of contract and bad faith counterclaims for failure to
state a claim upon which relief can be granted.

BACKGROUND
The relevant facts according to the pleadings and attached
documents are as follows. On November 28, 2006, the
Commonwealth of Massachusetts and other state parties
(collectively the “Commonwealth”) filed a complaint against
Modern and other contractors for damages arising out
of the July 10, 2006 I–90 Connector Tunnel ceiling
collapse (the “Commonwealth Complaint”). The City of
Boston intervened and asserted nearly identical claims (the
“Intervenor Complaint”). 1 The Commonwealth Complaint
referred to the entire Central Artery/Third Harbor Tunnel
Project as the “Project” (Commonwealth Compl. ¶ 7), the
purpose of which was to:
1

The parties agree that the substance of the
Commonwealth Complaint and the Intervenor
Complaint are, for all relevant purposes, the same and
treat them as such in their memoranda. (Pl. Memo. at 6;
Def. Memo. at 1.)

... widen[ ] and depress[ ] the Central Artery between
the Massachusetts Avenue interchange northerly to an
interchange with Interstate 93 and Route 1 and to a point
on I–93 north of the John F. Gilmore Bridge, and extend[ ]
the Massachusetts Turnpike (Interstate 90) from its former
terminus, under Boston Harbor, to a new terminus at Logan
International Airport.
(Commonwealth Compl. ¶ 22.) According to the
Commonwealth Complaint, the Massachusetts Highway
Department “contracted with Modern to perform the
‘tunnel finishes' work in the I–90 Connector Tunnel.” As
part of its contract,

MARGARET R. HINKLE, Justice.

Modern

*1 Plaintiff National Union Fire Insurance Company
of Pittsburgh, PA (“National Union”) seeks a declaration

installing the Ceiling System. 2
Modern contracted with Sigma to

was
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provide engineering calculations
for the Ceiling System. Modern
contracted with Conam to perform
“pull tests” on anchor bolts in the
Ceiling System after those bolts
were installed. Modern purchased
the epoxy from Newman Renner,
which, upon information and belief,
purchased the epoxy from Powers.
Upon information and belief,
Powers purchased the epoxy from
Sika.
2

The Commonwealth Complaint defined the “Ceiling
System” as “precast concrete panels placed into steel
framing modules and suspended from bolts with metal
hanger assemblies with the bolts anchored with epoxy
into holes drilled into the roof of the tunnel shell or
anchored with nuts and washers into steel unistruts in the
roof of the tunnel.” (Commonwealth Compl. at 29.)

(Commonwealth Compl. ¶ 30.) The complaint further alleged
that:

On July 10, 2006, concrete ceiling
panels and associated components
over the eastbound lanes of the I–
90 Connector Tunnel fell onto the
roadway and crushed a traveling
vehicle, resulting in the death of
a passenger and the injury of the
driver. That event caused extensive
damage, including but not limited to,
property damage, the shutdown of the
I–90 Connector Tunnel and related
roadways and extensive inspection and
repair work on the Project.

(Commonwealth Compl. ¶ 31.)
In its complaint, the Commonwealth asserted five counts
against Modern: breach of contract (Count I), negligence
(Count II), breach of warranty (Count IV), contractual
indemnity (Count V), and common-law indemnity (Count
VI). (Commonwealth Compl. ¶¶ 33–56.) The Intervenor
Complaint makes nearly identical factual allegations but

asserts only one single count, negligence. (Intervenor Compl.
at ¶¶ 30–34.)
*2 On December 22, 2006, Modern notified National Union
of the Commonwealth and Intervenor Complaints. Modern
sought coverage under two insurance policies, a commercial
general liability policy (“CGL Policy”) and a commercial
umbrella policy (“Umbrella Policy”).
The CGL Policy's insuring agreement provides that National
Union “will pay those sums that the insured becomes legally
obligated to pay as damages because of ‘bodily injury’ or
‘property damage’ to which this insurance applies,” and
that it “will have the right and duty to defend any ‘suit’
seeking those damages.” CGL Policy § I.A.1.a. The insurance
applies to “bodily injury” and “property damage” caused
by an “occurrence.” Id. at § I.A.1.b(1). “Property damage”
is defined in relevant part as “[p]hysical injury to tangible
property, including all resulting loss of use of that property ...
or [l]oss of use of tangible property that is not physically
injured ...” Id. at § V.15. “Occurrence” is defined in relevant
part as “an accident.” Id. at § V.12. The CGL Policy also
contains various exclusions that will be set forth below when
necessary. The insuring agreement, definitions, and relevant
exclusions in the Umbrella Policy are virtually identical to
those in the CGL Policy. (Pl. Memo at 4; Def. Memo. at 5
n. 5.)
Modern sent letters to National Union on January 9, 2007,
May 31, 2007, July 31, 2007, August 24, 2007, and September
12, 2007 requesting National Union's coverage position with
respect to the Commonwealth and Intervenor Complaints.
On September 18, 2007, National Union agreed to defend
Modern against the complaints under a reservation of rights.
In light of the reservation of rights, Modern objected to
counsel appointed by National Union and exercised its right
to appoint counsel of its choosing. Disputes arose between
the parties over Modern's choice of counsel and National
Union's reluctance to participate in settlement negotiations.
National Union eventually exercised its reservation of rights
and denied coverage under the Umbrella Policy on March 6,
2008 and the CGL Policy on March 24, 2008.

DISCUSSION
I. Duty to Defend
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Construing the language in an insurance contract, including
its exclusions, presents a question of law for the Court. Ober v.
Nat'l Cas. Co., 318 Mass. 27, 30, 60 N.E.2d 90 (1945); Camp
Dresser & McKee, Inc. v. Home Ins. Co., 30 Mass.App.Ct.
318, 323, 568 N.E.2d 631 (1991). “As a general rule, the
policyholder bears the initial burden of proving coverage
within the policy description of covered risks. Once basic risk
coverage is established, the burden shifts to the insurer to
prove the applicability of any exclusion to coverage set forth
outside of the insuring clause.” Id. at 321, 568 N.E.2d 631
(citations omitted).
It is well-settled that an insurance company's duty to defend
is broader than, and independent of, its duty to indemnify.
Boston Symphony Orchestra, Inc. v. Commercial Union Ins.
Co., 406 Mass. 7, 10, 545 N.E.2d 1156 (1989). “[T]he duty
to defend is based on the facts alleged in the complaint
and those facts which are known by the insurer.” Id. at 10–
11, 545 N.E.2d 1156. The duty arises if “the allegations of
the complaint are reasonably susceptible of an interpretation
that they state or adumbrate a claim covered by the policy
terms.” Cont'l Cas. Co. v. Gilbane Bldg. Co., 391 Mass.
143, 146, 461 N.E.2d 209 (1984) (citations and internal
quotation marks omitted). “Otherwise stated, the process is
one of envisaging what kinds of losses may be proved as
lying within the range of the allegations of the complaint,
and then seeing whether any such loss fits the expectation
of protective insurance reasonably generated by the terms
of the policy.” Id. at 147, 461 N.E.2d 209, quoting from
Sterilite Corp. v. Con't Cas. Co., 17 Mass.App.Ct. 316, 318,
458 N.E.2d 338 (1983). “There is no requirement that the
facts alleged in the complaint specifically and unequivocally
make out a claim within the coverage.” Sterilite Corp., supra
at 319, 458 N.E.2d 338, quoting from Union Mut. Fire Ins.
Co. v. Topsham, 441 A.2d 1012, 1015 (Me.1982). In short,
“the underlying complaint need only show, through general
allegations, a possibility that the liability claim falls within
the insurance coverage.” Id.

a. “Property Damage” and “Occurrence”
*3 National Union first contends that the complaints do
not allege “property damage” caused by an “occurrence”
as defined in the policies so as to trigger coverage under
the insuring agreements. According to National Union, the
complaints allege only damage to Modern's own work
product caused by Modern's faulty workmanship. “Faulty
workmanship, alone, is not an ‘occurrence’ as defined by

the ... policy; nor does the cost to repair the defective work
constitute property damage.” Davenport v. U.S. Fid. & Guar.
Co., 56 Mass.App.Ct. 1109 (2002). “[F]aulty workmanship
[that] causes an accident,” however, may amount to an
occurrence. Id., quoting from Weedo v. Stone–E–Brick, Inc.,
81 N.J. 233, 249, 405 A.2d 788 (1979).
The Court rejects National Union's argument that the
ceiling collapse was not an occurrence. The policies define
“occurrence” as an “accident.” “The term ‘accident’ is to
be broadly construed in a policy insuring against damage
by accident. In its common signification the word means an
unexpected happening without intention or design.” Beacon
Textiles Corp. v. Employers Mut. Liab. Ins. Co., 355 Mass.
643, 645–46, 246 N.E.2d 671 (1969) (citations omitted)
(concluding that “a change of color in yarn due to a latent
unexplained defect is an accident”). While a crack in the
ceiling or a leak might be expected to result from Modern's
faulty workmanship, it is unlikely that Modern intended for
or expected a portion of the concrete ceiling to completely
collapse.
The Court also rejects National Union's narrow reading of
the complaints. National Union claims that only damage
to Modern's own work, i.e., the tunnel finishes and ceiling
system, is alleged. The complaints, however, broadly allege
“property damage” without any limiting language. They also
allege “extensive inspection and repair work on the Project,”
which is defined in the complaints as encompassing the entire
project and not just the tunnel finishes and ceiling system.
In sum, the language in the complaints is broad enough to
encompass damage to property beyond the tunnel finishes
and ceiling system. Because the complaints allege property
damage caused by an occurrence, they triggered National
Union's duty to defend under the policies.

b. Exclusions
National also argues that, even if the complaints meet
the terms of the insuring agreements, at least one of six
exclusions applies to preclude coverage. Ambiguities in
policy exclusions are strictly construed against the insurer,
Boston Symphony Orchestra, Inc., 406 Mass. at 12, 545
N.E.2d 1156, who bears the burden of proving their
applicability, Camp Dresser & McKee, Inc., 30 Mass.App.Ct.
at 321, 568 N.E.2d 631.
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According to National Union, three exclusions preclude
coverage for property damage caused by Modern's faulty
workmanship. The first is the “Damage to Property”
exclusion, which bars coverage for “Property damage” to:
****
(5) That particular part of real property on which you or
any contractors or subcontractors who are working directly
or indirectly on your behalf are performing operations, if
the “property damage” arises out of those operations; or
*4 (6) That particular part of any property that must be
restored, repaired or replaced because ‘your work’ was
incorrectly performed on it.
CGL Policy § I.2.j. Paragraph (6) of the exclusion “does
not apply to ‘property damage’ included in the ‘productscompleted operations hazard.’ “
Subsection (5) is inapplicable on its face. It precludes
coverage only for damage to real property that Modern or
its subcontractors “are working ... on” (emphasis supplied).
This language connotes active work at the time the damage
occurs. See Hakim v. Mass. Insurers' Insolvency Fund, 424
Mass. 275, 280, 675 N.E.2d 1161 (1997) (“we must construe
the words of the policy in their usual and ordinary sense”). It
is undisputed that Modern was not working on the ceiling at
the time it collapsed.
Subsection (6) is more complicated. It excludes coverage
to the extent that the complaints allege damage to
property caused by Modern's faulty work on that property.
As discussed above, the Court rejects National Union's
argument that such excluded damage is the only property
damage alleged in the complaints. Rather, the complaints
allege property damage to the Project as a whole. Thus,
notwithstanding this exclusion, National Union has a duty
to defend Modern against the complaints unless and until it
is determined that the only actual damage was to property
on which Modern performed faulty work. 3 See Simplex
Technologies v. Liberty Mutual Ins. Co., 429 Mass. 196, 199,
706 N.E.2d 1135 (1999) (“That some, or even many, of the
underlying claims may fall outside the coverage does not
excuse [an insurer] from its duty to defend these actions”).
3

Modern takes the position that only the epoxy anchors
were defective and argues that this exclusion would
only exclude the Commonwealth and City of Boston's
claims for property damage to the epoxy anchors. To the

contrary, the exclusion would bar coverage of property
damage to all of Modern's work on the project. See e.g.
Jet Line Servs., Inc. v. Am. Employers Ins. Co., 404 Mass.
706, 711–12, 537 N.E.2d 107 (1989) (when insured was
responsible for installing an underground tank and faulty
work on the bottom of the tank caused an explosion,
workmanship exclusion excluded damage to the entire
tank, not just the bottom).

Modern argues that the exclusion does not apply at all
because the products-completed operations hazard (“PCOH”)
exception to subparagraph (6) applies. The PCOH includes
“all ... ‘property damage’ occurring away from premises you
own or rent and arising out of ‘your product’ or ‘your work.’
“ CGL Policy § V.14.a. It only covers completed work. CGL
Policy § V.14.a(2). As modified by Endorsement MS 0011,
PCOH “COVERAGE IS PROVIDED FOR A PERIOD OF
THREE (3) YEARS AS SET FORTH IN SECTION V–
DEFINITIONS, 14b(1) and (2).” According to § V.14.b(1)
and (2), completion occurs “[w]hen all of the work called for
in your contract has been completed” or “[w]hen all of the
work to be done at the site has been completed if your contract
calls for work at more than one site.” CGL Policy § V.14.b,
as modified by Endorsement MS 0011.
The parties disagree over the period of PCOH coverage
provided for in the policies. Modern contends that the threeyear period of coverage began on the date the policy was
issued, November 11, 2005. If Modern is correct, the July
10, 2006 ceiling collapse would fall within the three-year
period. Modern's interpretation, however, is at odds with
the language of the endorsement and § V.14.b(1) and (2).
National Union contends that the three-year period began
when Modern's contract was completed in accordance with
§ V.14.b(1) and (2). This interpretation is supported by
the policy and endorsement. Since Modern asserts in its
opposition memorandum that no one performed work on
the ceiling panel within three years of its collapse (Def.
Memo. at 27), the incident was not covered by the PCOH
coverage and thus the exception to subparagraph (6) of the
exclusion does not apply. But see B & T Masonry Constr.
Co., Inc. v. Pub. Serv. Mut. Ins. Co., 2003 WL 24289244,
*3 (D.Mass. Sept.26, 2003) (concluding without discussing
period of PCOH coverage that “[s]ubsection (j)(6) does not
apply to property damage that occurred after [the insured's]
work was completed”).
*5 The second faulty workmanship exclusion advocated by
National Union is the “Damage to Your Product” exclusion,
which bars coverage of “ ‘Property damage’ to ‘your product’
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arising out of it or any part of it.” CGL Policy § I.2.k.
The definition of “your product” expressly carves out real
property. CGL Policy § V.17 (“ ‘Your product’ means ... [a]ny
goods or products, other than real property, manufactured,
sold, handled, distributed or disposed of by ... [y]ou”)
(emphasis supplied). The tunnel finishes and ceiling system
constitute real property. See Am. Home Assurance Co. v. AGM
Marine Contractors, Inc., 467 F.3d 810, 814 (1st Cir.2006)
(“Massachusetts case law defines real property as property ‘so
annexed that it cannot be removed without material injury to
the real estate or to itself’ ”), quoting from Medford Trust Co.
v. Priggen Steel Garage Co., 273 Mass. 349, 174 N.E. 126
(1930). As such, this exclusion does not apply.
Nevertheless, even if this exclusion did apply, it would not
relieve National Union of its duty to defend the complaints
to the extent they allege damage to other property. Even if
the precise cause of the damage was the epoxy (as Modern
claims) and the epoxy was Modern's “product,” this exclusion
would operate the same as the Damage to Property exclusion
in that it “is intended to exclude insurance for damage to
the insured's product or work, but not for damage caused
by the insured's product or work ... In such a situation,
while there would not be coverage for damage to the work
or product itself, damages caused by the product to other
work or products would be covered.” Commerce Ins. Co. v.
Betty Caplette Builders, Inc., 420 Mass. 87, 92, 647 N.E.2d
1211 (1995), quoting from 2 R. Long, Liability Insurance §
11.09(2) (1993).
The final faulty workmanship exclusion relied on by National
Union is the “Damage to Your Work” exclusion, which
excludes coverage of “ ‘Property damage’ to ‘your work’
arising out of it or any part of it and included in the ‘productscompleted operations hazard.’ “ CGL Policy § I.2.l. “Simply
put, this provision excludes coverage for damage to the
insured's own work which is caused by the work, or a part of
it, and occurs after the job has been completed.” Davenport,
56 Mass.App.Ct. 1109. This exclusion also operates like the
Damage to Property and Damage to Your Product exclusions
by excluding coverage of property damage caused by the
insured's faulty work on that property while covering damage
to other property caused by the faulty workmanship. See Betty
Caplette Builders, Inc., supra. 4
4

Modern argues that the exception for faulty work
performed by a subcontractor applies. Determining the
applicability of this exception, however, is unnecessary.
Even if it applied, the Damage to Property exclusion

would still preclude coverage to the extent that the
damage alleged was to property on which Modern's work
was incorrectly performed because Modern's “work”
includes “[w]ork or operations performed by [Modern]
or on [Modern's] behalf.” CGL Policy § V.19.a.

In addition to the faulty workmanship exclusions, National
Union claims that the “Damage to Impaired Property
or Property Not Physically Injured” exclusion applies. It
excludes coverage of “ ‘[p]roperty damage’ to ‘impaired
property’ or property that has not been physically injured,
arising out of ... [a] defect, deficiency, inadequacy or
dangerous condition in ‘your product’ or ‘your work.’ ... This
exclusion does not apply to the loss of use of other property
arising out of sudden and accidental physical injury to ‘your
product’ or ‘your work’ after it has been put to its intended
use.” CGL Policy § I.2.m. Interpreting a similar exclusion, the
Appeals Court explained that this exception:
*6 ... removes from the ... exclusion and retains coverage
for instances where there is loss of use of tangible
property, e.g., equipment, occasioned by “sudden and
accidental” damage to the insured's products (even though,
we interpolate, this damage may be related to inadequacies
of the insured's products). The effect of [this exclusion] is to
distinguish “between a physical breakdown of the insured's
product and a mere failure of the product to perform as
well as warranted, presumably because the latter is a typical
business risk whereas the former is more likely to have
catastrophic consequences.
Sterilite Corp., 17 Mass.App.Ct. at 322, 458 N.E.2d 338,
quoting from Honeycomb Syss., Inc. v. Admiral Ins. Co., 567
F.Supp. 1400, 1407 (D.Me.1983). The ceiling panel collapse
here seems to go beyond a mere failure of Modern's work to
perform as well as warranted. Rather, it appears more akin
to a physical breakdown and, as such, constituted sudden
and accidental damage to Modern's work, even if related
to inadequacies of that work. The exclusion is therefore
inapplicable.
National Union next contends that the “Recall of Products,
Work or Impaired Property” exclusion applies. This exclusion
bars coverage of
Damages claimed for any loss, cost or expense incurred
by you or others for the loss of use, withdrawal, recall,
inspection, repair, replacement, adjustment, removal or
disposal of
(1) “Your product;”
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(2) “Your work;” or
(3) “Impaired property;”
If such ... work or property is withdrawn or recalled from
the market or from use by any person or organization
because of a known or suspected defect, deficiency,
inadequacy or dangerous condition in it.
CGL Policy § I.2.n. The complaints allege no recall or
withdrawal of Modern's work in any traditional sense of
those words. Instead, they allege damage caused by work that
has already failed. Amtrol, Inc. v. Tudor Ins. Co., 2002 WL
31194863, *10 (D.Mass. Sept.10, 2002) (exclusion “does not
apply when the product has already failed and caused property
damage”).
The final exclusion advocated by National Union is the
“Contractual Liability” exclusion. This exclusion, in relevant
part, bars coverage of “ ‘property damage’ for which the
insured is obligated to pay damages by reason of the
assumption of liability in a contract or agreement.” The
exclusion does not apply to liability for damages that the
insured “would have in the absence of the contract or
agreement” or assumed in an “insured contract.” CGL Policy
§ I.2.b. An “insured contract” includes “[t]hat part of any
other contract or agreement pertaining to your business ...
under which you assume the tort liability of another party
to pay for ... ‘property damage’ to a third person or
organization.” CGL Policy § V.8.f.
This exclusion is inapplicable to the Intervenor Complaint,
which alleges no contractual liability. This exclusion is
also inapplicable to the Commonwealth's breach of contract
(Count I) and breach of express warranty (Count IV) claims
because those causes of action involve liability Modern
incurred under its contract with the Commonwealth rather
than liability it assumed under the contract. See USM Corp.
v. First State Ins. Co., 420 Mass. 865, 869, 652 N.E.2d
613 (1995) (distinguishing between assumed and incurred
liability). The breach of express warranty claim also survives
the exclusion because, in the absence of an express warranty,
there would still be an implied warranty of fitness for a
particular purpose and any breach would fall within the
exception for liability Modern “would have in the absence
of the contract or agreement.” See id. at 870, 652 N.E.2d
613 (interpreting a similar exception to a contractual-liability
exclusion).

*7 This leaves the Commonwealth's claim for contractual
indemnification (Count V). The meager briefing provided by
National Union on the applicability of this exclusion, which
includes no case law, is insufficient to sustain its burden of
demonstrating the applicability of this exclusion. (Pl. Memo.
at 17.)
In sum, the allegations in the Commonwealth and Intervenor
Complaints were broad enough to allege damage to property
other than that on which Modern performed faulty work.
National Union has not met its burden of proving that a policy
exclusion completely precludes coverage of the complaints.
It therefore has a duty to defend Modern unless and until it
is determined that there is no possibility of coverage, i.e. that
the only damage was to property on which Modern performed
faulty work, which is excluded from the policies by the
Damage to Property and Damage to Your Work exclusions.
The Court further notes that by agreeing to defend Modern
under a reservation of rights, National Union had a duty to
defend Modern until it exercised that reservation. “[I]t must
be emphasized that the reservation of rights would not have
excused [the insurer's] duty to protect [the insured] while [the
insurer] investigated to determine whether coverage existed.
This duty is made clear by our cases.” Sarnafil, Inc. v. Peerless
Ins. Co., 418 Mass. 295, 304, 636 N.E.2d 247 (1994). The
Court reserves judgment on what effect the parties' dispute
over Modern's choice of counsel has on its duty to defend.

II. Duty to Indemnify
Because there is a possibility of coverage under the
complaints, National Union's duty to indemnify Modern
cannot be determined at this time. Its motion for judgment on
the pleadings on this issue is DENIED.

III. National Union's Motion to
Dismiss Modern's Counterclaims
National Union's motion to dismiss Modern's counterclaims
for breach of contract and bad faith is premised entirely
on its contention that the Commonwealth and Intervenor
Complaints are not covered by the policies. In light of my
conclusion that National Union had at least a duty to defend,
its motion to dismiss is DENIED.
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ORDER
For the reasons stated above, National Union's motion for
judgment on the pleadings is DENIED. Its motion to dismiss
Modern's counterclaims for breach of contract and bad faith
is also DENIED.
End of Document

All Citations
Not Reported in N.E.2d, 27 Mass.L.Rptr. 16, 2009 WL
6376180
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Massachusetts General Laws Annotated
Massachusetts Guide to Evidence 2019 Edition (Refs & Annos)
Article IV. Relevancy and Its Limits
MA Guide to Evidence § 411
Section 411. Insurance
Currentness
Evidence that a person or entity was or was not insured against liability is not admissible to prove whether the person or entity
acted negligently or otherwise wrongfully. But the court may admit evidence of insurance for another purpose, such as proving
a witness's bias or prejudice or proving agency, ownership, or control.
Editors' Notes
NOTE
The first sentence of this section is derived from Goldstein v. Gontarz, 364 Mass. 800, 807-814 (1974) (extensive discussion
of principles and authorities), and Leavitt v. Glick Realty Corp., 362 Mass. 370, 372 (1972). The exclusion covers (1) evidence
offered by the plaintiff that the defendant is insured, (2) evidence offered by the defendant that the plaintiff has received thirdparty compensation for an injury, (3) evidence offered by the defendant that he or she is not protected by insurance, and (4)
evidence offered by the plaintiff that he or she has no resort to insurance or other coverage for the loss. Goldstein v. Gontarz,
364 Mass. at 808-810.
The second sentence of this section is derived from Fed. R. Evid. 411 and Proposed Mass. R. Evid. 411 and is consistent with
Massachusetts law. Evidence of insurance coverage may be admissible where the issue of control over the covered premises
is disputed because the jury could properly infer “that the defendants would not have deemed it prudent to secure indemnity
insurance on [an area] not within their control, or for the careless management or defective condition of which they could not
be held responsible.” Perkins v. Rice, 187 Mass. 28, 30 (1904). A blanket insurance policy covering more than one location is
not, however, admissible to show control. See Camerlin v. Marshall, 411 Mass. 394, 398 (1991).
Evidence of insurance coverage or lack thereof may be admissible to establish the bias of a witness. Goldstein v. Gontarz, 364
Mass. 800, 812 (1974). See Corsetti v. Stone Co., 396 Mass. 1, 16-21 (1985); McDaniel v. Pickens, 45 Mass. App. Ct. 63,
66-67 (1998); Commonwealth v. Danis, 38 Mass. App. Ct. 968, 968 (1995). See also Masters v. Khuri, 62 Mass. App. Ct. 467,
471-472 (2004); Harris-Lewis v. Mudge, 60 Mass. App. Ct. 480, 487-488 (2004).
Inadmissibility Due to Prejudicial Effect. Evidence of an insurance policy may still be excluded where its prejudicial effect
substantially outweighs its probative value after contemplating the effectiveness of a limiting instruction. See Goldstein v.
Gontarz, 364 Mass. 800, 812-813 (1974). See also Shore v. Shore, 385 Mass. 529, 530-532 (1982) (appropriate instructions
could have cured possible prejudice from excluded evidence of insurance policy). But see McDaniel v. Pickens, 45 Mass. App.
Ct. 63, 70 (1998) (raising but not reaching the issue of “whether jurors have attained to such a level of sophistication that they
can take insurance and related things in stride when properly instructed” [citations omitted]).
Collateral Source Rule. Evidence of collateral source payments is generally not admissible to reduce the amount of damages
recoverable, but may be admissible if probative of a relevant issue, such as impeaching the plaintiff's credibility or showing
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motive. See Corsetti v. Stone Co., 396 Mass. 1, 16-21 (1985); Savers Prop. & Cas. Ins. Co. v. Admiral Ins. Agency, Inc., 61
Mass. App. Ct. 158, 165-166 (2004), and cases cited; Rolanti v. Boston Edison Corp., 33 Mass. App. Ct. 516, 524-525 (1992).
The full amount of a medical or hospital bill is admissible as evidence of the reasonable value of the services rendered to the
injured person, even where the amount actually paid by a private or public insurer is less than that amount. The actual amount
paid by insurance is not admissible, but the defendant may offer evidence to establish the range of payments accepted by that
provider for that particular service. Law v. Griffith, 457 Mass. 349, 353-354 (2010). See G. L. c. 233, § 79G. The court may
instruct the jury that any amounts paid by insurance are subject to recoupment by the payor. Scott v. Garfield, 454 Mass. 790,
801 (2009). The amounts actually paid to the health providers by the health insurer must be redacted on medical bills admitted
into evidence. Id.
Unless it is relevant for some other purpose, evidence of a settlement with another defendant is not admissible to reduce the
amount of damages, but the court should make the appropriate deduction after the verdict. Morea v. Cosco, Inc., 422 Mass.
601, 603 (1996). In most cases, the verdict in a motor vehicle liability case will be reduced by the amount of any personal
injury protection benefits received by the plaintiff. G. L. c. 90, § 34M. In a medical malpractice case, the defendant may, at
a postverdict hearing, offer evidence to the court as to the amount of medical bills that have been covered by insurance. The
amount of any such bills, less the amount of any premiums paid by the plaintiff for one year prior to the accrual of the cause
of action, shall be deducted from the itemized verdict. This procedure does not apply to any payor who has subrogation rights
based on any Federal law. G. L. c. 231, § 60G.
MA Evidence Guide § 411, MA R EVID § 411
Current with amendments received through 03/1/2020
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